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6 Mons O Treatiſes are already before the public 
on the ſubject of the following ſheets: With- 
out attempting to appretiate the reſpective merits: 
of theſe performances, or to compare them par- 
_ ticularly with his own, the author of the preſent 
publication feels it neceſſary to obſerve, that the 
plan of his work differs very materially from ei- 
ther of the others. He has endeavoured to pro- 
duce a compoſition, which, without diſguſting. 
the profeſſional reader, may be eaſily comprehend- 
ed by men of buſineſs, and ſerve as an elementary 
treatiſe to the ſtudent. In executing this plan, he 
has given, under each diviſion, an hiſtorical de- 
duction of the opinions which have been held on 
the point immediately under diſcuſſion, and con- 
cluded with the law as ſettled by the lateſt deciſi- 
ons, where, in fact, it has been ſettled. Where 
the point remains ſtill in doubt, he has ſtated the 
arguments on both ſides of the queſtion. How 
far he has ſucceeded in the execution, the public ; 
only can decide. 


Ne, 4.7 Hire Out; Twas, 
OF. 1790. 
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BILLS OF EXCHANGE 
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/ 


PROMISSORY- NOTES. 


Pans 
CHAPTER T. 


a. Origin and Nature of Baze or Excuaxcs and 
PROM1ISSORY Nor Es. 


N the infancy of 8 nature e out * 1 i 
mode of exchanging one commodity for another, by a2 
comparative eſtimation of their reſpeQive values, dictated by 
the immediate wants of the parties to the exchange. But 
when the occupation of a merchant became a diſtinẽt pro 
feſſion, proſpects of a more diſtant gain introduced a more 
exact appretiation of the value of the ſeveral articles; and a 
common ſtandard, under the denomination of money, to 
which every thing elſe ſhould, be referred as its meaſure, 
appears to have been adopted at a very early period in the 


hiſtory of mankind. It is probable, from the low ſtate of Geneſa, 


navigation and commerce in the ancient world, that the 
only improvement, till long after the ſubverſion of the 
Roman empire, was the reduction of the rude: pieces of 
antiquity to a more commodious form, under the ſanction 

of the ſtate, It was reſerved for an oppreſſed people, con- 
ſidered as the outcaſts of mankind, in an unenlightened 
| age, urged by the neceſſity of their ſituation, to introduce 


into ore at leaſt, if not to give birth to a method, by 
= „ 


Monteſ- 


N. 
—— 


quieu, I. 21. 


c. 16. 


| Beawes, 
450. 


1 Saik. 130, 


6 Mod, 20. 


Per Holt. 


another to pay to himſelf or to his order. 
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which the merchants, of: regions the moſt remote from WY 
other, could eonvey the means of procuring the value of 
their commodities, without the inconveniency of tranſport- 
ing gold and ſilver.— About the middle, or towards the end 
of the thirteenth century, the Jews, driven by the exacti- 
ons of the Prince, from England and France, took refuge 
in Lombardy, and from thence gave to merchants ſtrangers 
and travellers, ſecret letters on thoſe to whom they had en- 
truſted their effects in the former countries; who honourably 
diſcharged the truſt repoſed in them, by complying with 
the orders contained in the letters. —In the courſe of time 
theſe letters received a fixed form, and had conferred on 


them the name of Bills of Exchange. 


Ir is by means of theſe bills of exchange, that money is 
now uſually remitted from one country to another: The par- 
ties to them are generally four, two at the place where the 
bill is drawn, and two at the place of payment; as where A, 
a merchant at Amſterdam, owes money to B, a merchant in 
London, inſtead of ſending the money in ſpecie to B, he ap- 
plies to C, another merchant at Amſterdam, to whom D, a 
fourth perfoin, reſiding i in London, i is indebted to an equal 
amount; A pays to C the money in queſtion, and receives 
from him a bill directed to D to pay the amount to B, or to 
any one appointed by him, who ſends it to his correſpondent 
B, with an order that the money be paid to him by D. 

Bor it frequently happens, that only three perſons are ' 
concerned, as where A, refiding at Amſterdam, and wiſhing 


to remit money to Bat London, for goods bought of him, 


and having C, a debtor alſo at London, addreſſe <5 his bill to 
the latter, deſiring him to pay the ſum mentioned to B, or 
to his order, to whom he then ſends it by letter. 

Ox if I be at Exeter, and intending to go to London, and 
wanting money, take it up of a friend at Exeter, and give 
him bills drawn on myſelf, pay able to whomſoever he ſhall 
appoint in London. | 

Fux may alſo be only two parties concerned in the 
formation of a bill, as where the perſon making it deſires 


A Bill 
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ABI of Exchange therefore may be defined, to be an 
ain letter of requeſt, addreſſed by one perſon to a ſecond, 
deſiring him to pay a ſum of money to a third, or to any 


3 


Bill of Ex- 


change, 
what. 


other to whom that third perſon ſhall order it to be paid: or 


it may be payable to bearer, 


THE perſon who makes the. bill is called the drawer ; 5 | 


to whom it is addreſſed, the drawee z and if he undertake 
to pay the amount, he is then called the acceptor. The 
perſon to whom it is ordered to be paid, is called the payee, 


and if he appoint another to receive the money, that other is 


called the indorſee, as the payee is with reſpe@ to him the in- 
dorſer; and any one who happens for the time to be in poſ- 
ſeſſion of the bill, is called the older of it. 


THE time at which the payment is limited to be made is 


various, according to the circumſtances of the parties, and 
the. diſtance of their reſpective reſidences. Sometimes the mo- 
ney is made payable at fight, ſometimes at ſo many days af- 
ter ſight ; at other times, at a certain diſtance from the date. 
| Uſance is the time of one, two, or three months after the 


date of the bill , according to the cuſtom of the places between 


which the exchanges run. Double or treble uſance, is dou- 
ble or treble the uſual time, and half uſance is half the time. 

Us Axc E between London and any part of France, is 30 
days after date. | | 

Berweex London and the fellowidg n Hamburg 
Amſterdam, Rotterdam, Middleburg, Antwerp, Brabant, 
Zealand, and Flanders, —is one calendar month after the 
date of the bill. 


BTW EN London and Spain and Portugal, two calendar 


months. 


BETWEEN esd and Genoa, Leghorn, Milan, Ve- 
nice, and Rome, three calendar months. 
Tx uſance of N roy: on n Italy, 1 855 and ronagel. f 


is two months. 


Ox France, Flutdirs, Brabant, and on any place i in 


Holland or Terlan, is one month. 


4 
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On Frankfort, Nuremberg, Vienna, and other places in 
Germany, on Hamburg and Breſlau, 14 days after ſight, 2 
uſance 28 days, and half uſance 7. 

Har uſance, when the uſance is one month, ſhall eontaih - 
15 days, notwithſtanding the inequality in the length of the 
months. 

Wuxxr the time, after the expiration of which a bill is 
made payable, is limited by months, it muſt be computed by 

calendar, not lunar months: Thus, on a bill dated the firſt of 
January, and payable at one month after date, the month ex- 
pires on the firſt of February. 

Ox this account it is ſaid in ſome books, that where the 
bill is dated the laſt day of a month, ſome difficulty may ariſe 
from the manner in which that laſt day is expreſſed, on ac- 
count of the inequality in the length of the months: Thus in 
caſes of bills payable one month after date, if the date be 
ſimply the laſt day, and the number of the day be not expreſſed, 
it is ſaid the month expires the laſt day of the ſucceeding. 
month; as if it bear date the Jaſt day of February, the time 
does not expire till the 31ſt of Mareh; but if the number of 
the day be expreſſed, the month expires on the day correſ- 
ponding in number to the date: as if the date be the 28th of 
February, the time expires on the 28th of March.—On the 

ſame principle it would ſeem, where the date is the 31ſt of 
March, the time will not expire till the firſt of May, but 
where it is the Ja day of March, it expires the 3oth of April. 

Bur this difficulty can hardly ever occur in practiſe, as it 
is apprehended, the inſtances of bills dated the laſt day of a 
month are very rare; and where one month is longer than 

the ſucceeding one, it is a rule not to go, in the computation, 
into a third: Thus, on a bill dated the 28th, 29th, zoth, or 
31ſt of January, and payable one month a ter date, the time 
Expires on the 28th of February in common years, and in 
the three latter caſes in leap- year, on the 29th. 

Taz genera] rule of law is, that when computation is to 


be made from an act done, the day i in which the act is done - 


muſt be included; becauſe the law, unleſs to prevent miſchief 


or inconvenience, admitting no fraction of a day, the act re- 
| 1 late; 


AND #KOMISSORY NOTES. 
| Jates to the firſt moment of the day, and is conſidered as done 
then. But when the computation is to be from the day it- 


elf, the natural conſtruction of the words imports that the 


day muſt be excluded: Thus where a leaſe is made to com- 
menee from the day of the date, the day is excluded, and it 
begins the next day, but if it be to commence from the mak- 
ing, the day is included. With reſpect to Bills of Exchange, 
however, the caſe is different: The cuſtom of merchants, 
which makes part of the law of the land, being, that where a 
bill is payable at ſo many days after fight, or from the date, 
the day of preſentment or of the date is excluded. Thus, 
where a bill, payable 10 days after fight, is preſented on the 
firſt day of a month, the ten days expire on the eleventh ; 
where it is dated the firſt, and payable 20 days after- date, 


Clayton's 
Calc, 

2 ventr. 
308, 310. 


Bellaſis v. 
Hcſtcr. 

Ld. Raym. 
281. 

Cole man 
v. Sayer. 
Str. 829. 


_ theſe expire on the 21ſt: Where there is no date, and the 


Payment is directed to be made, ſo many days after date, the 


date is taken to be the day on which it iſſued. 
Tux vernal equinox, as the year was rectified by Julius 


Old & New 
Style. 


Cæſar, happened to fall, in the year 325, on the 21ſt of 


March: But from cauſes which it is foreign to the purpoſe of 
this treatiſe to explain, in 1582, the equinox having changed 
from the 21ſt to the 11th of March, Pope Gregory XIII. 


ordercd ten days to be taken out of the calendar, and the 11th 


day of March to be reckoned as the 21ſt. This edit was 


generally obeyed by the nations who acknowledged his au- 
thority, but moſt of the proteſtant countries continued the 
| former method of reckoning their time, and from hence aroſe 

the different modes of computation, which now obtain in 
Europe under the denominations of Old and New Stile. 
Since the days of Gregory, the equinox has receded one day, 
ſo that there are eleven days of difference between Old and 
New Style, or, in other words, the firſt day of any month, 
| according to the od ſtyle, is the 12th according to the new. 
' Ou» ſtyle now prevails in Muſcovy, Denmark, Holſtein, 
Hamburg, Utrecht, Gueldres, Eaſt Frieſland, Geneva, and 


in all the Proteſtant principalities in Germany, and the 


New - 


| Cams of Switzerland. 


"RE 
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New ſtyle, in all the dominions ſubje& to the Crown of 


Great Britain, in Amſterdam, Rotterdam, Leyden, Haerlem, 
Middleburg, Ghent, Bruſſels, Brabant, and in all the Ne- 


therlands except Utrecht and Gueldres; and in France, 


Spain, Portugal, Italy, Hungary, Poland, and in all the 


Popiſn principalities of Germany, and Cantons of Switzer- 


land. 

WHERE a bill, payable at a certain time from the date, 
is drawn at a place uſing one ſtyle, and remitted to a place 
uſing the other, the time is to be computed according to the 
ſtyle of the place at which it was drawn. — Thus, on a bill 
payable the firſt of March old ſtyle, and payable here one 
month after date, the month is to be reckoned from the 1 2th 


of March, becauſe that day, according to the new nn, 
correſponds to the firſt according to the old k. | 


SOMETIMES the drawer of a bill makes the date both ac- 
cording to the old and new ſtyle, writing the one above and 
the other below, a ſmall line drawn between them, thus: 

18 , March 28 


29 April 8 


Warne a bill is payable at a time after ſight, there can 


be no difficulty; the time muſt evidently be computed ac- 
cording to the ſtyle of the place where it is payable. 

A cuſtom has obtained among merchants, that a perſon to 
whom a bill is addreſſed, ſhall -be allowed a little time for 
payment, beyond the term mentioned in the bill, called 


days of grace. But the number of theſe days varies, ac- 
cording to the cuſtom of different places. 


GREAT BRITAIN, Ireland, Bergamo, and Vienna, 


three days. 
FRANKFORT, out of the time of the fair, four days. 


Leiesicx, Naumburg, and Augſburg, five days. 


* Benwes, in his Lex Mercatoria, page 484, ſe&. 251, ſays, that a bill 
payable on a certain day, is due on the day mentioned, according to the 
ſtyle of the place ox which it is drawn, which ſeems contrary to the reaſon 


and nature of the thing, 


. 


 Venicx 
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Venice, Amſterdam, Rotterdam, Middleburg, Antwerp, 


Cologn, Breſlau, Nuremburg, and Portugal, fix days. 
DaNrzIck, Koningſberg, and France, ten days. 
Hamevgs and Stockholm, twelve days. 

NayLts eight, Spain 14, Rome 15, and Genoa 30 days. 

LLæxGdHORN, Milan, and ſome other places in an. no fixed 

number. 

Sonpars and holy- days are included in the nl pite days at 

London, Naples, Amſterdam, Rotterdam, Antwerp, Mid- 

dleburg, Dantzick, Koningſberg, and France; but not at 

Venice, Cologn, Breſlau, and Nuremburg. At. Hamburg, 

the day on which the bill falls due makes one of the days of 

grace, but it is not ſo elſewhere. 

In ENGLAND, if the laſt of the three 35 happen to be 
Sunday, the bill is to be paid on Saturday. : 

Bor bills payable at | fight, are to be paid without any 
days of grace. 

BiLrLs of Exchange ſhould be written in a fair act on a 
long piece of paper, about three inches broad. Their ſtyle 
admits of ſeveral variations, according as one or more bills 
are granted for the ſame ſum or according to the time of pay- 
ment, or the place of payment, (though the latter be ſeldom 
b as at his own houſe, at the houſe of A. B. &c. 
or according to the ſpecies in which payment is to be made, 
as in Engliſh money, French Money, &c. or according to the 


different kinds of val ue received for them; for though bills in 


Britain bear only value received in general, yet bills drawn in 


other countries uſually particularize whether the value was 
given in money, goods, or b ]ls, or according to the number 


of perſons concerned in the bill; for bills may be drawn by 
and upon, and payable to, not oaly ſingle perſons, but alſo 
perſons in company or co-partnerſhip ; ; or according as the 


perſon on whom it is drawn is to expect further direction or 


not from the drawer, and ſo run thus, as per advice from your 
humble ſervant ; or thus „ as per advice from A. B. or without 
further advice. | | 
Birts of Exchange are diſtinguiſhed by the appellation of 
Frreige and om; bills; the firſt being thoſe which paſs from 
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one country to another, and the latter ſuch as paſs between 


parties reſiding in the ſame country. The univerſal conſent 


of merchants had eſtabliſhed a ſyſtem of cuſtoms relative 
to foreign bills, which was adopted as part of the law in every 
commercial ſtate. | 85 
Tunoucn the object of Bills of Exchange was at firſt to be 
the medium of remittance between different countries, yet, in 
Italy, Germany, and France, where the trading cities, though 
included within the limits of an extended government, were 
in effect under the diſtin& juriſdiction of ſovereigns indepen- 


dent of one another, the merchants of different cities of the 


ſame country very ſoon adopted them in their mutual tranſ- 
actions, and they were in every reſpect conſidered in the ſame 
light in the one caſe as in the other. But in this country, 
which was united under one firm government, where, in the 


infancy of commerce, the tranſactions of one trading town {| 


with another were of but little importance; and where from 
the better regulated police and eaſier communication between 
the different parts of the kingdom, gold and ſilver could be 
conveyed with greater ſafety; it appears that this mode of ne- 
gociation was introduced at a very late period, for Lord 
Chief Juſtice Holt is reported to have ſaid, that he remem- 
bered ven actions on inland bills of exchange firſt began, ſv 
that inland bills themſelves cannot be ſuppoſed to have been 
very frequent before the reign of Charles the Second: And 
when they were introduced, they were not regarded with the 
ſame favour as foreign bills, differing in ſome circumſtances, 
of which notice will be taken in a ſubſequent part of this trea- 


. tiſe. At length, however, the legiſlature, ſenſible of the ad- 


vantage ariſing to trade from this mode of payment, by two 


different ſtatutes, ſet them on nearly the ſame footing with 


foreign ones, ſo that what was the law and cuſtom of mer- 
chants with reſpe& to the one, is now, in moſt reſpects, the 


eſtabliſhed law of the country with ref; pect to the other. 


THERE is, however, one eircumſtance in which they dif- 


fer with reſpe& to practice: Inland bills are generally atze, | 


there being only one of the ſame tenor and date, whereas 


reign — are uſually in ſcts, 3 of three bills of the 
ſame _ 


AND PROMISSORY NOTES. | 
ſame tenor and date, a method adopted by way of precaution 
to guard againft the riſk of miſcarriage. 
Tar following precautions are recommended by Beawes, 


in the drawing of a Bill of E Exchange. iſt, That it have its 
date rightly and clearly expreſſed. 2dly, That it have the 


Lex Merca- 
wen 451. 


name of the place where it is made. 3dly, That the ſum be 


expreſſed ſo diſtinctly both in words and figures, that no ex- 
dceptions can be taken againſt it. 4thly, That the payment 


be ordered and commanded. 5thly, That the time of pay- 


ment be not dubiouſly expreſſed, nor ſooner nor later than 
has been agreed on. 6thly, The perſon remitting the bill 
muſt particularly obſerve, that the name of the perſon to 
whom payment is to be made, be properly ſpelled ; or if it be 


made to his order, that thoſe words he clearly written. 5thly- 


and 8thly, He muſt obſerve whether his own name be hab 
and the value of him be expreſſed. gthly, He muſt obſerve that 
the bill be ſubſcribed by the drawer, © 10thly, The drawer 
muſt principally look to the direction of the bill, that it be 


true, and dire cted to the right perſon. 1 rthly, They muſt 


both obſerve, that the place where the payment is to be made 


(and the coin or ſpecie in which the bill js to be paid) be fully 


expreſſed in the ſuperſcription or body of the bill; and if the 
drawer, draw upon one not living at the place whans the bill is 


intended to he paid, then the remitter muſt obſerve, that as 
well the place where the perfon lives that is to pay, as the 


place where payment 1s to be: made, be expreſſed. 


"Ihe following are EXAMPLES of the different Lads 5 


of BILLS. 
No. I. 


London, Jan. 18th, 1782, | ; 
Exchange 5 J.; 50 Sterl. 


Ar ſight ( of this my only Bill of Exchange) pay o 


Mr. *.* n or order, Fifty Pounds ſterling, value 


received of him, and place the ſame to account, as per ad- 


vice (or without further novice) from 
SAMUEL SKINNER. 


_ Fo Mr. Fames Jenkins, 
, in Briſtol. 


* This is not always inſerted, 
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No. II. (1 0 


Landi „ the 180% January, 1782. 
Exchange 1 10,000 Liv. m 


Ar fifteen days after date (or at one, two, &c. 
uſances) pay this my firſt Bill of Exchange, (ſecond and 
third of the ſame tenor and date not paid) to Meſſrs. John 
Rogers and Co. or order, Ten Thouſand Livres Tournoiſes, 
value received of them, and place the ſame to account, as 
per advice from N 


ths | THoMAs BENCRAFT. 
To Mr. Henry Kendrick, 
Rear, in Paris. 


No. II. (2 ) 
Lone, Jan. 18h, pf eb 5; 
| Exclange for 10,000 Liv! Tournoi ſer. 
Ar fifteen days after date (or at one, two, &c. 
uſances) pay this my ſecond Bill of Exchange, (the firſt and 
third of the ſame tenor and date not paid) to Meſſts. John 
Rogers and Co. or order, Ten Thouſand Livres Tournoiſes, 
value received of them, and place the ae to denne as 
per advice from | 


To Mr. Henry Kendrick, > | 

ener in Paris. | e ent : 

2 ry | —— — „ I Hog - 1 
No. 1 . 


Lond, Yon. 18th, 1782. 
Exchange for 10,000 Liv. Tournoiſes. 


= Eo, Ar fifteen days after date (or at one, two, &c. 

—_ uʒſances) pay this my third Bill of Exchange, (the firſt and 
"if ſecond of the ſame tenor and date not paid) to Meflrs. John | 
Rogers and Co. or order, Ten Thouſand Livres Tournoiſes, 
value received of them, and place the ſame to account, as | 
per advice from . | 


Thomas Buxcnare,” 


THOMAS Bexcr Arr. . A 


we 2 F 


To Mr. Henry Kendrick, 


Banker, in Paris. 1 55 r | A 


AND PROMISSORY NOTES. 


TI's No. III. 
| 1 Jnr 18th, 1782. 
| Exchange for D. 1000. 
Ar uſance pay this my firſt of Exchange to Mr. 
Ignatio Teſtori, (or to the procuration of Mr. Ignatio Teſ- 
tori) One [Thouſand Ducats Banco, value received of Mr. 


Gregory Laman, and place it to account, as per advice 


from | 
1 Rug ENS. 
To Mr. James Rebattom, TRE! | 


Merchant, in Venice. 


No. IV, 
Londen Jan. 18th, 1782. Rh | 
Exchange for 1600 peroos R's. 
Arx thirty days fight, (or uſance, &c.) pay this my 
firſt of Exchange, (ſecond and third as above) to Samuel 


Fairfax, Eſquire, or order, One Thouſand Six Hundred 


Mil-Reas, value received of ditto, 1 peace it to account, 
as per advice from - 
graut ToMLInNson, 
To Meſſrs. Si and Black, R 
Merchants, at _ 


Min N 
London, Jan. 1873, 1782. | 
_ Exchange for C. 273. 155. flerl..at 35 Sc. 7 G. per C. fun 
Ar two uſo's and a half, pay this my firſt of Ex 
change, (ſecond, &c.) to Mr. Joſeph Jacobs, or order, Two 
Hundred and Seventy-three Pounds Fifteen Shillings ſterl. 
at thirty-five ſhillings and ſeven groots per pound ſterling, 
| value received of Mr. James wo po and place i it to ac- 
count, as per advice from 


OHN OH . 
To Mr. David Hill, ” 1 a N 


Merchant, at Amſterdam. 1 85 | 7 
| 2 5 | No. 
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No. VI. 
* 4. London, 22 September, I 789. | 
| Fer . 200. flerl. at 35 Sh. Fla. | 
Two months after date of this my firſt of Exchange, 
(ſecond, &c.) pay to D. E. or order, at his own houſe, T 
Hundred Pounds ſterl. at thirty-five ſhillings Flemiſh per 
pound ſterling, value received of him, and paſs the ſame ta 
account, as per advice from 


Yours, ec. : 
| A. B. 
To Mr. Peter Par, 
Merchant, at Amſterdam. 
fs No. VII. „ 
* Ne. 10. London, Sept. 22, 1765. | L. 200. 


Pay to me,. A. B. grocer, in London, or order, on 
the firſt day of November next, the ſum of Two Hundred 
Pounds in goods of _ 

Voor buckle "LIPS 
OS ta | K . 
70 G. H. Pininer, 
in Weſtminſter. 
Accepts G. H. 


As commerce advanced in its progreſs, the multiplicity of 
its concerns required, in many inſtances, a leſs complicated | 
mode of payment than by Bills of Exchange. A trader, 
wheoſe fituation and circumſtances rendered credit from the 


. merchant or manufacturer who ſupplied him with goods, ab- 


ſolutely neceſſary, might have fo limited a connection with 
the commercial world at large, that he could not eafily furniſh 
his creditot with a Bill of Exchange on another man; but 
his own ref ponſibility might be ſuch, that his imple promiſe | 


* It is uſual when the drawer draws a bill or draft on 2 "EE, or on a 
perion on whom he uſually draws, to number the bill in this manner. | 
of 


' over, the perſon to whom it was ſo indorſed or aſſigned, could pie to 3854 
not maintain an action within the cuſtom againſt the perſon Ann. c. 9. 


2 rn ne ne 


of payment, reduced to writing for the purpoſe of evidence, 
ther trader: Hence it may reaſonably be conjectured, Pro- 


their introduction appears to have been about 30 100 be- 3 


ſame cuſtom even the perſon to whom it was made payable 1 
could not maintain ſuch action. But at length they were 4 
recognized by the legiſlature, and put on the ſame nne | 


* him, her or them, whereby ſuch perſon or perſons, body 
Ee aforeſaid, doth or ſhall promiſe to pay, to any other per- 


& order, or to bearer, any ſum of money mentioned in ſuch 
note, ſhall be taken and conſtrued to be, by virtue thereof, 


and corporate, to whom the ſame is made payable ; and 


« the perſon, & c. to whom ſuch ſum is by ſuch note made 


11 . 8 © manner 


AND PROMISSORY NOTES; {7 7. „ il 


might be accepted with equal confidence as a bill on ano- 


miſſory Notes were at firſt introduced; and the period of 5 Mod, 
30 

tore the reign of Queen Anne. | 

A proniiſſory Note may be defined to be an engagement in 
writing to pay a certain ſum of money mentioned in it, to a 
perſon named, or to his order, or to the bearer at large; - and 
at firſt theſe notes were conſidered only as written evidence 
of 4 debt; for it was held that a Promiſſory Note was not 
r r or indorſible over, within the cuftom of merchants, Vid. Salk; 
to any other perſon, by him to whom it was made payable z qo. ow 


| Rajym. 
and that if, in fa, ſuch a note had been indorſed or aſſigned 757, 759- 


and pream- 


who firſt drew and ſubſcribed the note; and that within the 


with inland Bills of Exchange, by a ſtatute which enaQs, 
“That from the firſt of May, 1705, all notes in writing 3 ; & 4 Ann, 
c. 9. made 
made and ſigned by any perſon or perſons, body politic or 2 — 
corporate, or by the ſervant or agent of any corporation, J 3 
banker, goldſmith, merchant, or trader, uſually intruſted © ** 


* by him, her or them, to ſiga ſuch Promiſſory Notes by 
* politic or corporate, his, her or their ſervant or agent as 


* ſon or perſons, body politic and corporate, his, her or their 


due and payable to any ſuch perſon or perſons, body politic 


* alſoevery ſuch note ſhall be aſſignable or indorſible over 
* in the ſame manner as Inland Bills of Exchange; and that 


*« payable, may maintain an action for the ſame, in the ſame 


8 


WATUBS; &c, OF BILLS OF. EXCHANGE, 


& manner as they might do on an Inland Bill of Exchange, 
& made or drawn according to the cuſtom of merchants, 
& againſt the perſon or perſons, body politic and corporate, 
© ho or whoſe agent ſigned the ſame; and that any perſon, 


* Kc. to whom ſuch note is indorſed or aſſigned, or the 


money therein mentioned, ordered to be paid by indorſe- 


© ment thereon, may maintain an action for ſuch ſum. of | 
© money, either againſt the perſon, &c. who or whoſe . * 


& agent ſigned ſuch note, or againſt any of the perſons who 
& indorſed the ſame, in like manner as in caſes of Inland 
“Bills of Exchange.” 


* NOTES are in theſe dame. 


L. 10. 
| London, December 15, is 


I promiſe to pay G. F. or bearer, on demand, 
Ten Pounds, for value received. 8 


— —A— 


L. 30. 12. 6. 
* 4 January I, 1790. 


Two months after date, we or either of "us pro- 


miſe to pay to Mr. C. B. and Co. or order, Thirty Pounds 


Twelve Shillings and Sixpence, value received. 


23 G. III. 
c. 49. f. 14. 


D. E. 
'G,K 


FoRMERLY theſe 3 * Bills were written on a 


plain piece of paper unſtamped; but by a late ſtatute, every 
piece of vellum, parchment, or paper, on which Bills and 


Notes, falling under certain deſcriptions, ſhalb be. written, 
engroſſed, or printed, ſhall firſt be ſtamped according to the 
directions of that act; and if ſuch Bills or Notes ſhalt be 
written, engroſſed, or printed, before the paper, &c. on 
which they are written, &. be ſtamped; or if they b 

written, &c. on paper, &c. ſtamped for a lower duty than 


by that a& directed, they ſhall not be pleaded or given in 


evidence in any court, or admitted in 5 ouurs-t0 he good 


or available in law or equity, 


: Yer 


W & =, o& mm pon — 
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Vrr though the Bilt or Note be written before the Caper 
be ſtamped ; it may afterwards be ſtamped on payment of 
the ſum of G. 10, and then it ſhall be admitted as good a and 
available in any court of law or equity. 

No Bill of Exchange, Promiſſory Note, or other Note, 
Draft, or Order, payable on demand, in which the ſum for 
whioh it is given ſhall not amount to Ten Pounds, ſhall be 
charged with any duty higher than the ſum of Three- 
pence. - 

Ow all other inland Bills, Promiſſory Watts: or other 
Notes-not amounting to the ſum of £ 50, ſhall be charged 
a duty of Six-pence, 

Warr the ſum amounts to . 50 or upwards, there 
ſhall be charged a duty of One Shilling. 

Bur no foreign Bill of Exchange, Promiſſory Note, or 
ae Note, Draft, or Order, drawn here, ſhall be charged 
with any higher ſtamp duty than Six-pence. But every 
duplicate and triplicate of ſuch foreign bill, &c. tall alſo be 
chargeable with the like ſtamp duty of Six-pence. 

Foreign Bills drawn abroad, and payable here, are evi- 
E not fubje& to any duty. 

Tuxsx duties ſhall be paid by the perſon making or . 
the Bill or Note. 

Pow no ſtamp- duty ſhall be required on any Draſt, aan. 
or Note, which may legally be given, in which the ſum ex- 
preſſed or made payable ſhall not amount to Forty Shil- ; 
lings. | C 2 


* The Statute 23 G. III. c. 49. ſ. 2. ſliys any dies or inland bill, &c. 
ſhall be charged with the reſpeQive dutics of fix-pence and one ſhilling; 
but this is evidently repugnant to the proviſo in ſ. 8. recited in the text: 
it is alſo evident that this ſ. 2. cannot be conſtrued to charge any f.reign 


bill drawn abread and payable here with any duty: 1 ſt, beca uſe hs hs 
lature of this country eannot bind the ſubject of any ether country: 2dly, 


becauſe ſ. 12. enaQty that the duty ſhall be paid by him who giver the 
bill: 3dly, becauſe ſ. 14. requires that the papef, & c. ſhall be ſtamped be- 
fore the bill is made: 4thly, becauſe by ſtag. 24. Geo. III. c. 7. f. 1. a pts 


nalty of L. 8. is impoſed on any perſon writing or figoing a Bill or Note 


on ee paper. 


Any 


a1 


2. 


24 C. Il. 
c. 7.1.7. 


23 G. III. 


c. 49 ſ. 6. 


ſ. 2. 


ſ. 8. 


16 
7 


23 C. Ill. 


c. 49. f. 9. 


23G. III. 


. 


24 C. III. 


c. J. ſ. 3. | 


24 C. III. 


. 7. . 1. 


ſ. 9. 


NATURE, &c. OF. PILLS OF. EX CHANGE, 


Ab all Promiſſory and other Notes and Bills iſſued 15 


the Bank of England ſhall be exempted from any ſtamp- | 
duty, on conſideration of. the governors. and company pay- | 
ing into the receipt of his Majeſty's Exchequer, the annual 
"fom of C. 12,000 by half yearly payments. 

No ſhall any duty be charged on any draft or order for the 
payment of money to the bearer on demand, on any banker, 
or perſon acting as a banker, within ten miles of the place 
of abode of the perſon drawing ſuch draft or order. 

Bur ſuch drafts or orders as ſha!l not be made payable 


to the Bearer, ſhall be chargeable with the duties in the ſame | 


manner as Bills of Exchange and Promiſſory Notes. 

_ Every perſon who ſhall write or ſign, or cauſe to be 
written or ſigned, any Bill of-Exchange or Promiſſory or 
other Note, on any piece of vellum, parchment, or paper, 
without the ſame being ficſt duly n ſhall forfeit and 
pay the ſum of five pounds. 

Ax p any juſtice of peace reſiding near hy place where 
the offence is committed, is authoriſed and required, on any 
information exhibited, or complaint made, to ſummon the 
party accuſed, and the witneſſes on each ſide; and on due 


proof made, to give judgment for the penalty, and to iſſue his 


warrant for levying it on the goods of the offender; and un- 
leſs they be redeemed within fix days, to cauſe a ſale to be 
made of the goods taken under the warrant, rendering tothe 
party the overplus, if any; and if goods cannot be found 


| ſufficient to anſwer the penalty, to commit the offender to 


priſon, there to remain for the ſpace of three months, unleſs 
ſuch pecuniary penalty ſhall be ſooner paid and ſatisfied : but 
the juſtice: may mitigate the penalty as he ſhall think fit, 
(reaſonable coſts and charges of the officers and informers, as 
well in making the diſcovery as in proſecuting the ſame, 
being always allowed, over and above ſuch mitigation) ſo 


as ſuch mitigation do not reduce the penalty to leſs than a 


moiety over and above the ſaidcoſts and charges. Provided, 
that any one, who ſhall feel himſelf aggrieved by the judg- 
ment of ſuch juſtice, may, on giving ſecurity to the amount 
of ſuch penalty, together with ſuch coſts as ſhall be awarded 

" we i 


i 


. AND PROMI8SORY NOTES. = 


6a ſuch judgment ſhall be affirmed, appedl t to the next 
general quarter ſeſſions for the county, riding, or place, Which 
ſhall happen after fourteen days next after ſuch conviction 
ſhall have been made, and of which appeal reaſonable notice 
ſhall be given, who are hereby impowered to ſummon and 
examine witneſſes upon oath, and finally to hear and deter- 
mine the ſame; and if the judgment be affirnied, the court 
may award the perſon or perſons to pay ſuch coſts occaſioned 
by ſuch appeal, as to them ſhall ſeem. meet. EEE Bn 
« And if any one, being ſummoned to give evidene©buſore . 10. 


| the juſtice, ſhall refuſe to appear, (his reaſonable expences 


being firſt paid or tendered) without a reaſonable excuſe to 


beallowed by fi uch juſtice; or appearing, ſhall refuſe to give 


evidence, every ſuch perſon ſhall forfeit the ſum of forty 
| ſhillings, to be levied in the jame manner as direQed with 
reſpekt to the other penalt ies. 


PRO VED, that complaints on any 0 gelung this, . 12. 


| or either of the former acts relative ts the ſame fubject, be 
| made withio* a year after the offence committed, A 22300 


. . 
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| Who = . 4 Br:.1 or ExCHANGE 0 or PROMISSORY 


1: MOVE, and be Parties in the Negociation of them. 


BILLS of Exchange having been firſt introduced for- via _ | 


| the convenience of commerce,'it was formerly thought that [,utw. 891, | 
no perſon could draw one, or be concerned in the negociation 585. 


of it, who was not an actual merchant: but the multiplied Carth. 82. 
2Vent.292, 


| coneerns of ſociety rendering it neceſſary for others, not at C 75 
all engaged i in trade, to adopt the ſome mode of remittance, She. 


it has been ſince dècided that any perſon capable of binding _= 22 


himſelf by a contract, may draw or accept a bill of ex- 1585. 2 
change, or be in any way engaged in the negociation of it, ky 8 gal. 
and ſhall be conſidered as a merchant for that purpoſe; and 126. 


that it is not neceſſary i in a declaration on a bill, to aver, 


| ths the. defendant is a merchant. 


: i ON 


WO MAY MAKE 


On the ſame principle, ſince the ſiatute of on Anne, 
" any man, A not.a merchant, may oe party to a Pro- 
miſſory Note. 
Ax infant, or one under the age of twenty-one, cannot 
88 trade, and therefore, it being impoſſible that 
the fiction or ſuppoſition, of being a merchant ſhould ex- 
Carth. 160. tend to him, it has been determined that he cannot be ſued 
on a Bill of Exchange, drawn in the ordinary courſe of buſi- 
neſs; and though it does not appear to have ever been ex- 
preſsly decided that he cannot be ſued on a Promiſſory Note, 
yet as the ſame principle extends to the one as to the other, ] 
it is evident he cannot. N | 
Co. Lit. Burt as an infant may contract for neceffarics, as i fot his 
173.3 , education ſuitable to his rank in life, it may admit of ſome 
doubt whether a Bill of Exchange or Promiſſory Note given | 
by him for either of theſe conſiderations, and expreſſed ſo to 
be in the body of them, would not bind him; for though it 
be certain that even fqp thoſe he cannot bind himſelf by a 
vie.March. bond or other writing with a penalty, yet it has been fre- 


0 , _ quently determined, that a ſingle bond, that is, one without a 
Pl. 8. & penalty, given by an infant for neoeſſaries, will bind him; and 
er. 86. unleſs the circumſtance of the making a Bill of Exchange or 

Promiſſory Note, being a mereantile tranſaction, and of the 

total incapacity of an infant to be a merchant, be a ſufficient 

reaſon for conſidering any Bill or Note in which on t 
vid. is concerned as invalid againſt him, there ſeems no reaſon 
82 why either, really given and expreſſed to be given by him 
40. Truc- 


Sa v. for neceſſaries, may not be conſidered as equally binding 
Hurſt. with a ſingle bond: for if it be ſaid that the jury muſt inquire. 
| whether the articles mentioned as neceſſaries be really ſo or 
not, and into the reaſonableneſs of the price, and therefore 
may give a leſs ſum than that mentioned in the Bill or Note, 
it may be anſwered, that theſe objections hold equally againſt 
a ſingle bond. ä 
Ax infant however may certainly ſue e on a Bill or Note, 
for that is ſor his benefit. 
A MARRIED woman, in general, can bind herſelf by no | 


contract; nor can ſhe, without a ſpecial authority, bind 
| her 


- ry — + ³˖»˙ ww * $44 


a 


„ 


„„Er ˙vuʒ. x m 


N the campany, nor any other member of it, becauſe it 


BILLS OF trbHAN Gi, &c. | 19 


her hoſed; except it be for ſuch neveffaries is Ale ſüit-⸗ 
able to his rank: it is therefore clear that a Bill of Ex- 
change or ne Note Nod Which ** is A party is of 


no force. 


Bur there are caſes in which” a Here woman is con- 
ſidered ks having an exiſtence independent of her khuthand, 
and then ſhe may contract and be bound by her contra : as 
if ſhe were ſingle; and in ſuch caſes ſhe may, amongſt other 
eontraQs, certainly be bound by & Bil of Exchange or 
Promiſſory Note, 5 th he — 
Theſe cafes are, DO We ” 2 Ber. 
_ 1ſt, Whtke by partieulat euſtom 11 ſome e As is 8 
permitted to trade on her ſeparate account ; bũt in tlltsbäſe, 101. 
if ſhe be ſued in a ſuperior court, her Huſb and muſt be joined | > 
1 conformity, afid he may plead the cnftom in Bar. | 
- 2dly. Warke « woman lives apart from her HlBand . Term. 
under articles of ſeparation, has a feparate mainteriinee, and * 
acts and receives credit as a ſingle dan. 
Bur this does not extend to the cafe of a woman Nox « 2 Bl. Rep. 


from her Huſband, and Hing apart from bis. 2979 


-:zdly. WRERE the huſband is under a bivil diſability of co. Lit. 


being in the kingdom; 25 where be is Vaniſhed, or fas Ab- _ = 


| jured the realm; or has been! tranſpotted, though but- for row v. Car- 


term of years; or where the huſband is an alien enemy, re- wo, | 


ſiding out of the kingdom. | Rep. 1797. 
Nr HER can a married woman, except i in the Rrigblng Ref mt 
caſes; be the payee or indorſee of a Bifl or Note, for The 11d Raym, 


cannot ſue, as The can poſſeſs no [cored in a ciptoity __ Salk. 


| diftint from her huſband. 


WnQxARA there are two ioltit-traders, and a bill is dran on | 
both of them, the acceptance of one binds the other, if it Gi E. 
concern the joint- trade, becauſe they trade for a common 1. 118, 


benefit, and therefore where one of them gives credit, it is wes Raym, | 


| the act of them both: but it is otherwiſe if it concerh the 


accepter only, in a diſtinct intereſt and reſpect.— And if a 
factor of an incorporated company draw a bill on ſuch com- 
pany; and any member accept it, the acceptance ſhall not 


is 


20 ; | | WHO MAY MAKE 


is a private act of the pay, and not a public 200 of 92 
company. 

O the ſame principle. if ten 3 each in his in- 
dwidunl capacity, employ one factor, and he draw a bill on 

all of them, apd one accept it, this ſhall only bind him and 

not the reſt, becauſe they are n in intereſt, the © one 

from the other. | 
WHETHER a a which hes not a ſpecial power 

expreſsly given for the purpoſe, can be concerned in draw- 

ing, or accepting a Bill of Exchange or Promiſſory Note, 

or in the negociation of either, or can be made the payee, is 

a queſtion which feems never to have had the conſideration 

of a court; perhaps, becauſe nobody has everentertained a | 
1 doubt on this head; and it ſeems to have been taken for 
India Com- granted by the ed and it is conſiſtent with the general. 
pany-2Bur. principles. of law, that, by the intervention of an agent or 


1216. 
3 & 4 Ann. ſervant lawfully authorized, a corporation, on which; no re- 


ſtraint is impoſed in its original conſtitution, might in this re- 
: ſpe act as a natural perſon, There is, however, a proviſo 
in this act, that no body politic or corporate ſhall have 
power, by virtue of it, to iſſue or give out notes, by them- 
ſelves or their ſervants, other than ſuch as they might have 
iſſued, i if this act had not been made.—8. z. 4 
4 2 &M. Tux Bank of England has a ſpecial power conferred on i. 
Ea. - for this purpoſe. | 
| Ir is aſſerted by Marius and „h that the WY ſenwat, 
or friend of a merchant, cannot bind him by their accep- 
tance without a power of Attorney in form; but it is a 
common practice for ſome one of a merchant s clerks, in 
the abſence of his maſter, to accept bills in his name; and 
there is no doubt but, at this day, though there ſhould be no 
inſtrument made to either of the before- mentioned perſons, 
Beawes pet if either of them have formerly, in the principal's, 
/ abſence, uſually accepted his bills, and he did not diſap- 
prove on his return, this will be as binding on him as if 


there had been a legal and formal inſtrument. 


Mar. 26. 


ITY 
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BILLS OF EXCHANGE, Ke. 


SOMETIMES exchange is made in the name and for the 


* 
14. Ibid. 


account of a third perſon, by virtue of full power and autho- 


rity given by him, and this is commonly termed procuration; 
and ſuch bills may be drawn, preſeribed, indorſed,'accepted, 
and negociated, not in the name or for the account of the 
manager or tranſactor of any or all theſe branches of re- 
mittances, but in the name and for the account of ow 
pris who authoriſed him. At. 
Bur a diſcreet man will not 'raſhly hatred his Cubllatice 
by ſuch a ſubſtitution ;- but if obliged by the neceſſity of his 
affairs, will act with the utmoſt-cirenmſpeRion in the choice 
of his agent; and when he has appointed him, he muſt ad- 


ſionally want to draw, of his having given ſuch a power, and 
defire them to hanor the . his ebene, wheneviewied 
for his account. W b alt 0 

Ap he who by fucks! a procuration either ae 
draws, indorſes, ſubſoribes or accepts Bills of Exchange, by 


ſubſcribing his own. name and quality, that is, as attorney of 


his employer, as effectually binds his principal, as if he him- 


ſelf aſfirmed, hilſt the procurator is not in the leaſt bound: : 


but if any one, under pretence pf having. a full power from 
a perſon of gredit, tranſact buſineſs on his own-account, he 


is bound, and not the perſon whoſe name he has uſed. 


Tux poſſeſſor of a bill muſt admit the acceptance of 2 
procurator, provided his letter: of attorney be general, or 
expreſsly declaring that all bills aceepted by him are on ae- 


count of the principal, or limited only to thoſe bills which 


the poſſeſſor has; but, if the procuration be not clear and 


1d. bid. 


viſe thoſe correſpondents on whom ſuch agent may oc 


1d. Ibid, 


Id. 462. 
463. 


expreſs in theſe particulars, | then the er is not mn | 


admit the acceptanſge a.. 8 


BF THE RESEMBLANCE, &e. 


. 


07 the Refemblance whichB1LLs or Bren AN GE ah 
PrRoMys80RY NorkEs bear to one another ; and of 
| het different Kinds. 


1 A PROMISSORY Note, 10 its original Form of a pro- 
Man: feld miſe from one man to pay a ſum of money to another, bears 
ay 3 no reſemblance to a Bill of Exchange. When it is indorſed, 
ſon. 2 Bur. the reſemblance begins, for then it is an order by the 4 . 
er to the maker of the note, who, by his promiſe, is his debtor, 
9 8 to pay the money to the indorſee. This i is * exact defini- 
| tion of a BiLL OT ExcHANGt. _ t 

Taz indorſer of the note correſ onde to the . of the 
bill; the maker to the dra wee or accepter; and the indorſee 
to the Payce, or party to whom the bill is made payable: 

Wren this point of reſemblance is once fixed, the law: is 
fully ſettled to be exactſy the ſame in Bills of Exchange and' 
Promiſſory Notes: and as ſame confufion has arifen in the 
books flom an inattention tothe real atialogy between them, 
it may be proper to obſerve, that whenever the law is re- 

ported to have been ſettled with reſpect to the acoepter of a 
dill, it is to be conſidered as applicable to the drawer, or, as: 
he may, with more propriety, be called, thè maker of a note 
when with-refpe& to the drawer of à bill, then to the fiſtt. 
indorſer of the note i the ſubſequent indorfers and indürferd 7 
bear an exact reſemblance to one another, 0 e 5 
Born bills and notes are in two different forms, 'balky 
ſometimes made payable to ſuch 4 man of his order, or t6 
the order of ſuch a man ; ſometimes to ſtieh a man or bearer, 
or ſimply to the bearer. 

Tux firſt kind have always been held to be negociable, 
that is, transferable from one man to another: but where 
, hoy were made payable to the order of ſuch a man, excep- 
tion has been taken to an action brought by that man him- 
ſelf, on the ground that he had only an authority to indorſe; 


but that 3 was not allowed, there no o dif 
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ference, according to the euſtom of merchants, waits 
« payable to the order of ſuch a one, and, yas to 
ſuch a one or order.” PR | . 
BilIs payable to bearer were ks thought to be Mar. 14. 


2 Show 


equally negociablc with thoſe pꝓayable to order. In the time 235. Ni FY 


of Charles the Second, one Hinton brought an action as 10 Car. 2. 
bearer of a bill of this kind, againſt the drawer; no objection : 
was made to his right to bring the action, only Lord Pem- 

berton ſaid he muſt entitle himſelf to it on a valuable con- 
ſideration, for that if he happened to be the bearer 5 _ 


| altyor knavery, he ſhould not have the benefit of it. 


Bur in King William's time, a diſtinction was n wk 3 Lev. 299. 
tween a bill payable to J. S. or Seger, and J. 8. or order : : Ln 
the former, it was ſaid, Was not aſſignable by the obntract, ſo Raym. 190,” 
as to enable the indorſee to bring an action againſt the drawer a. e , 
or drawee, in caſe payment were, refuſed, becauſe no ſuch wick. 
authority was given to the party by the firſt contract, the 
effect being only to diſcharge the drawee if he paid it to 
the bearer, though the latter fhould come by the 1 a 
finding, theft, or otherwiſe. 

Ir was alſo ſaid, that dangers might * ib, on a _ 
loſs, the finder ſhould eien bester, to rcintin 
his ation foci... 

reit was held, that as 8 the indorſer ey in- 
dorſee, the bill was good, and the indorſer liable to an actien 
for the money, for that the indorſemont was in the nature 
of a new bill, 2 | : SN 
Ap even as ne the . . ths n „„ 
drawee, if the plaintiff alledged a ſpecial cuſtom i in London z Salk: 68. 


or any other place, for the bearer to have this action, and 20d. 36. 
the defendant demurred, without traverſing the euſtom by 


which he confeſſed it, though in truth no ſuch cuſtom did 


exiſt, the plaintiff recovered; becauſe, ſaid the court, 


though we are to take notice of the law of merchants, as 


part of the law of England, yet we cannot take notice of 


the cuſtom of particular places, and the cuſtom alledged 


in the declaration being ſufficient to maintain the action, and 


that being confeſſed, * defendant nden judgment 
againſt himſelf. 


IN 


1 Salk 126. 
1 Lord 
Ray m. 738. 


00 of Exchange, made payable to A. B. or order. 
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Ix equity too, it was held even then, “ that a bill pay- 
able to A. or Bearer, was like ſo much money paid to 
whomſoever it was given; that whatever accounts or con- 
ditions might be between the party who gave the bill, and 
A. to whom it was given, yet it ſhould never affect the 
bearer, but he ſhould have his whole money,” So that ww 
whole intereſt was transferred to the bearer. 

Axp Holt held, that if a bank note were loſt; payable to 
A. or Bearer, and a ſtranger, who found it, transferred it to 
C. for good conſideration, trover would not lie againſt C. 
becauſe, by the nn od tr _ a ene is a property in the 


| bearer, 


Ax in a fubſoquent eaſe; which was Fully inveſtigated 


= by the court, thoſe caſes in which the diſtinction was ken! 
between bills payable te bearer and to order, were held. to 


- © 4 7 * 


have been decided on erroneous principles. 

Fon, firſt as to their not being intended by the contri: 
to be aſſigne d: the contrary of this is true; for when made 
Payable to A. B. or Bearer, it is clearly intended. that they 
ſhould be transferred j in _ moſt ny 3 eyen without 


indorfement, es AZ any 
As tothe dangers riſing from a biceb loſs? the bearer: 


my ſhew it came to him fairly, on a good conflidevarion? and! 


then there is no more danger here than in loſing an inderfed | 
Nah 


Ap as to any neceſſity that might be fuggeſted of brings 
ing the action in the name of the perſon to whom the bill was 


- - . originally made payable, it may in many caſes be impoſſible, 
becauſe there may be no perſon originally. named as the 
payee; many bills are payable to bearer only, without the 


inſertion of any perſon's name: in the very cafe before the 
court, which was an action againſt the drawer, by the bearer 
who had innocently received it for a valuable conſideration 
from a perſon who either found it, or became poſſcſſed of it 
by ſome other accident. the bill ran thus, “ Pay to Ship 
Fortuns or Bearer:“ however, if there were a perſon named, 

the reaſon will not hold, for that perſon may become banks . 


rupt; may be indebted to "the drawer, fo as to  giye the 
drawer 
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drawer a right to ſet off ſuch debt againſt the demand of the 


money due on the bill ; may not be found ; may refuſe to lend 


his name, or may releaſe ; ſo that if the courts of law ſhould _ 


not allow the bearer to bring the action in his .own name, 


there might be no relief at all. Beſides, this would be giving 


a third perſon (the drawee) an option whether he would pay | 

it to the bearer or not, an option which might- be abuſed to 
unjuſt or corrupt purpoſes. | 1 2347 „ 
Wir reſpect to Promiſſory Notes payable to bearer, the 3 & 4 Ana, 
ſtatute of Queen Anne expreſsly makes them transferable in © 8 
the ſame ſentence in which it confers that privilege on notes 

payable to order : and as the profeſſed intention of the ſtatute 

was tv put Promiſſory Notes on the ſame footing with inland 


Bills of Exchange, the legiſlature muſt evidently be taken to 


bave ſuppoſed that bills payable to bearer had that privilege 

before. 5 . W . 

THERE has ſince been no doubt, but that actions may be | 
brought by bearers of ſuch Promiſſory Notes againſt tage 
drawers or makers. In one caſe a Bank Note ſtolen out of miller v. 
the mail, yet being negociated and coming to the bearer — 5 
fairly on a good conſideration, was held recoverable. In an- aim 4 
other, the defendant gave a Shop Note to A. or bearer. A. v. Child. 
loſt it, and demanded the money at the houſe of the defen- 


dant. He was ready to pay it, provided A. would give bond, 


with two reſponſible ſureties, (as is the cuſtom in ſuch caſes) 


to indemnity him againſt the bearer, if the note ſhould ever 


be demanded, A. not being able or willing to give that ſe- : 


curity, the defendant ſtill refuſed, on which A. brought a bill 4 

in Chancery to compel the payment, but it was diſmiſſed 1749.1 

by Lord Hardwicke. . 55 Bur. 459. - 
So that jt is now decided law that both Bills of Exchange 


and Promiſſory Notes payable to bearer, are equally trans- 


ferable as thoſe payable to order, and the transfer in both 
caſes cqually confers the right of action. on the Bend fide X 


holder. 


Tux mode of transfer however is different; bills and notes 
payable to bearer are transferred by mere delivery, the others 


TAE 


1 Per Ld. 
Mass feld. 
1 Bur. 467. 
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Tur bills and notes hitherto deſeribed are conſidered 
merely as a ſecurity for money. But there is a ſpecies of each 
which is conſidered not barely as a ſecurity, but as money 
nicht; Theſe ace bank notes, banker's eaſh notes, and 
drafts on bankers payable on demand. 

Bank notes are not ſecurities, nor documents for debts, 
nor are they eſteemed as ſuch : but they are treated as money 
or caſh in the ordinary courſe and tranſactions of buſinefs by 
the common conſent of mankind, which gives them the 
oredit and currency of money to every effectual purpoſe. 
They are as much conſidered as money, as guineas them- 
ſelves, or any other current coin uſed in common payments. 

Trey paſs by a will which bequeaths all the teſtator's 


money or caſh. On Lord Aileſbury*s will, gool. in bank 


notes was conſidered as money: on payment of them, when- 
ever a receipt is required, it is given as for ſo much money, 


not as for ſecurities or notes. 


Soon bankruptcies, they cannot be followed as ;demtical 
and diſtinguiſhable from money. 

Ir they be loſt indeed and found, an Aion will lie Hin 
the finder by the true owner, as it will alſo for money before 
it has paſſed in currency. But after they have come into 


the hands of a third perfon in a fair courſe of dealing, they 
| can no more be recovered of him than money under the 


fame circumſtances. 
On the annuity act too, which requires the real confiders- 


tion of the annuity to be ſet forth in the memorial, though 


the whole conſideration be deferibed as money, and it appear 
that it was part money, part bank notes, that will be ſuf- 
ficient, bank notes being conſidered as money. 

IT has never indeed being determined that a tender in 
bank notes is at all events a good tender; but if they have 
been offered, and no objection made on that account, the 
Court of King's Bench have conſidered it to be a good 


tender, becauſe theſe notes paſs in the world as caſh: 


though the Lord Chancellor once f uggeſted a doubt whe- 


ther they were money. 1 
BAxkxn's caſh notes, and MY on bankers, are fo far 


conſidered as money among merehants, that they receive 
them 


1 » 8 4 
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them in payment as ready caſh ; and if the party receiving 


them, do not, within a reaſonable time, demand the money, 
he muſt bear the loſs in caſe of the banker's failure: but 
what ſhall be conſtrued to be a reaſonable time has been ſub- 
je& to much doubt; it was formerly conſidered as a queſtion 
of fact depending on the circumſtances of the particular caſe, 


to be determined by a jury, the nature of the thing not ad- 


mitting of any preciſe invariable rule; but it is now eſta- 
bliſhed to be a queſtion of law to be decided by the court, 


though the preciſe time is as undetermined as before. 


in however, within ſuch reaſonable time, the money 


be demanded, and payment refuſed, he who gave the 


note muſt make it g ood. 
A MAN received in payment a goldſmith's note, (gald- 
ſmiths being then what bankers are now) at two in the 


| afternoon, and next morning at nine preſented it at the 


goldfmith's, who had a quarter of an hour before ſtopt pay- 
ment. It was held that no credit had been given to the 
goldſmith, and that therefore the party who gave the note 


muſt bear the loſs. 
Ix another caſe it appeared that the defendant had paid 


the plaintiffs, who were the Sword-blade company, two 
goldſmith's notes at three in the afternoon ; the plaintiff 


ſervant the next morning left the notes with the goldſmiths, 


in order that they might have the money ready for him as 


he came back a clearing; it being, as they proved, cuſto- 


mary for the Bank and the Sword-blade company to ſend 


out their notes in the mo rning by their ſervant, who then left 
them, and called for the money as he returned in the even- 
ing; and the goldſmiths on receiving the notes always can- 


celled them, and got the money told out againſt the time 
when it was uſually called for. The notes in this caſe were 
brought early in the morning, and received, and cancelled: 

and between four and five in the afternoon, the ſervant who 
left them called again for the moriey, when the goldſmiths 
had juſt ſtopped payment : upon which the ſervant takes 
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Str. 415. 


1 Str. 416. 


new notes of the ſame tenor and date with the cancelled 


gies which he had left 1 in the morning. And becauſe the 
_ plaintiffs 


® Pratt. 


Hayward v. v. 


Bank of 
England. 


2 Str. 910. 
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plaintiffs had done nothing but what was uſual, in leaving 
the notes, inſtead of taking the money on the firſt call in 


the morning, the chief juſtice * directed the jury to find 


for the plaintiffs, which they did. 
Bur in a ſubſequent caſe this practice was ; dif approved of 
The plaintiff, who kept caſh with the Bank, had on Saturday 


© Nr. & A left a note for 50l. on Cox and Cleeve: on Monday they gave 


it to the runner, who left it at the ſhopin the morning, and 
when he called in the evening, he found the bankers had 
ſtopped payment, on which he took a new note of the ſame 
tenor and date. King, C. J. who tried the cauſe, di- 
rected the jury, that it would be dangerous to ſuffer perſons 


to deal with notes in this manner, and ſaid that the Court 


of Common Pleas was of that opinion in a like caſe. 

Ix Hoar and Dacoſta, it appeared that Wood ward's note 
was paid to the plaintiff at twelve on the Friday, who put it 
into the Bank at one; and the next morning at ten, the run- 
ner of the Bank acid it to the ſhop with other notes tothe 


value of 2600]. and left them (as uſual) to call again for the 


money: he called at eleven, and they ſaid their ſervant was 
gone to the Bank: he called again at two, and they ſaid, 
they were going to ſhut up, and refuſed to pay ; but paid 
ſmall notes for two hours, and then ſtopped ; andthe next 
morning notice was given to the defendant, who had paid 
the note to the plaintiff.— It was inſiſted on the part of the 
defendant, that he ſhould not ſuffer by the plaint iff's paying 
it into the Bank, who ſent it with other notes; whereas, 


if the note had been tendered by itſelf, it would have been 


| Fletcher v. 
Sandys. 
2 Str. 1248. 


paid. On the other handi it was contended, that i fn demand 
had been made, there would have been no laches, as the 
goldſmith ſtopped payment within a day after the receipt. 


The chief juſtice ſaid there was no ſtanding rule, but left it 


to the jury, who gave a verdict in favour of the plaintiff. 


Ix another caſe a banker's note was paid to the plaintiff 


after dinner, who ſent it the next morning at nine, when 
the banker had ſtopped payment : and it was ruled that there 
was no laches in the plaintiff ſo as to fix the loſs on him; 
and . in all theſe caſes there — be a reaſonable time 

allowed, 


\y © My fk fad prod aſs on 
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| allowed, conſiſtent with the nature of circulating paper 
| credit, 


Bu r in the caſe of the Eaſt-India Company againſt Chitty, 


it appeared that at half an hour after eleven in the morning 


of the 18th of January, the defendant being indebted to the 


| plaintiffs, paid to their caſhier a note of Caſwell and Mount, 
| goldſmiths, in Lombard-ſtreet ; they continued to pay all 


29 


2 Str. 1135. 


notes til the next day at two; and immediately after they 


had ſtopped payment, the company's ſervant came with the 
note. On the examination of merchants it was held, that 
the company had made it their own, by not ſending it out 
the afternoon ofthe 18th, or at furtheſt the next mornings 
and there was a verdict for the defendant. 


Ix a late caſe the plantif took the defendant's draft on his 


' bankers, Brown and Collinſon; the next morning they 
2X ſtopped payment, and the defendant refuſed to give caſh for 
his draft, alledging that if the plantiff had preſented it for 
payment as ſoon as he might have done after he received it, 
the bankers would have paid it. Lord Mansfield ſaid that 


the whole reſted on cuſtom; and the queſtion to be de- 


termined was, whether the plaintiff was obliged to go to the 
3X bankers on the day on which he received the draft, for if he 


had, it appeared he would have been paid. It was unrea- 


ſonable to ſuppoſe, that a tradeſman ſhould be compelled to 


bankers ſtopping payment. The jury however found for 


the defendant; and the Court of King's Bench is ſaid to 


have rejected an application for a new trial *. 
Ox the whole, the beſt rule in theſe caſes ſeems to bu, that 


drafts on henkers, payable on pemand, ought to be carried: 


wn Bot this appears to be a miſtake in Beawes, who reports the caſe without 
a name; for all the circumſtances correſpond with thoſe of Metcalfe and Hall, 
cited in a ſubſequent part of this treatiſe, in which a new trial was granted. 


run about the town with half a dozen drafts from Charing- 
croſs to Lombard-ſtreet, and other places, on the ſame day. 
The jury were to conſider that twenty-four hours was the 
{uſual time allowed, and the plaintiff kept it no longer from 
being paid, for the next day the town was alarmed by the 
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for payment on the very day on which they are received, if 
from the diſtance and ſituation of the parties that may con- 
veniently be done; and when it is conſidered that great part 
of the payments for the purchaſe of ſhares in the public funds 


is made by the purchaſers in drafts on their bankers at the 


inſtant of making the transfer of the ſtock, it is certainly ad- 
viſable to take the draſts for a ment without delay. 


n — 


„„ 


Of the Privileges of Bit.Ls or Excuance and. 


Phowartiony NoTEs, and the maſons ne- 
ceſſary to make them goed. | | 


BILLS and Notes having been introduced for the conve- 
nience of trade and commerce, are indulged with ſeveral 
privileges peculiar to theraſclves. x 

Wrru reference to the modes by which the performance 
of contra c̃ts is ſecured, by the mere act of the parties, with- 
out the operation of law, or the intervention of any legal 
authority, they are uſually conſidered as divided into two 
kinds, ſpecial and ſimple; the firſt being thoſe which are 
formally aſcertained by deed or inſtrument under ſeal, the 
inſtrument itſelf being denominated a ſpecialty ; the latter, 
ſuch as are not aſcertained by deed or inſtrument under ſeal, 
but are either mere verbal agreements, in which caſe the proof 
of them depends on oral teſtimony alone, or are reduced into. 
wr ting without ſeal, for the purpoſe of a more eaſy proof, 
in which reſpect only, they are better than a mere verbal 
promiſe. 

Oxz circumſtance, in which a contract by ſpecialty is 
more highly privileged than a ſimple contract, is, that the 
law allows, in its favour, à diſtin& ſpecies of action, of 


which the ſpecialty or inſtrument itſelf is the foundation, 
and in which no extrinſic facts are neceſſary to be ſtated, 


nor any conſideration ſhewn but what appears on the hos 
of the deed ; and where from the nature of the deed, as in the 


caſe of a bond, the law does -not * the inſertion of any 
con- 


mw 


AND PROMISSORY NOTES, 


contention none is neceſſary to be ſet forth in the A 


on; the law giving that credit to the ſolemnity of the inſtru- 


ment, which preſumes a good conſideration, and impoſing the 
neceſſity on the oppoſite party « of ſhewing that it was impro- 
perly. obtained. 

But in actions founded on ſimple rat, not only the, 
circumſtance of the, caſe muſt be particularly ſtated, but a 
ſufficient conſideration muſt be ſhewn, on which the obliga- 

tion to perform the contract ariſes ; and though the terms 
of the contract be reduced to writing, no reference can: be 
made to that writing as the ſpecial ground of the action; it 
can only be uſed in evidence, as the proof job the contract 
ſtated in the declaration. it Fir "28991 

Bur Bills of Exchange and Promillery docs though, 
according to the general principles of the law, they are to be 
conſidered only as evidences of a ſimple contract, are yet in 
this reſpe& regarded as ſpecialties, and are indeed on the ſame 
footing with bonds; for unleſs the contrary be ſhewn by the 
defendant, they are always preſumed to have been made on a 
good conſideration z nor is it incumbent on the plaintiff, 
either to ſhew a conſideration in his declaration, or to prove 


it at the trial, However, though foreign bills were always: 
entitled to this privilege, it was not 4 a conſiderable 


| ſtruggle that it was extended to inland bills; and notes are 
indebted for it to the ſtatute of Queen Ann. 

Tux principal heads of diſtinction, under which bre 
property may be conſidered, are thoſe of things in poſſeſſion 
and things in action: things in poſſeſſion are thoſe objects of 
property, to which a man not only has a right, but which, 
he actually enjoys; things in action are thoſe over which he 
has not actual dominion, but which he has only a right 
to recover by a ſuit at law: things in poſſeſſion might in ge- 
neral always be aſſigned or transferred from one perſon to 
another; but the jealouſy of the conimon law carefully guardlj- 
ing gin that Ghent, 3 6 r it was a 
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proved ſtate of commerce requires, and the law permits, an 
actual aſſignment of ſuch property, ſo much reſpect is paid 
to the ancient principle, that the form of aſſigning it is in 
the nature of a declaration of truſt, and an agreement to per- 
mit the aſſignee to make uſe of the name of the aſſignor, in 
order to recover the poſſeſſion: and therefore, when in com- 
mon acceptation a debt or bond is ſaid to be aſſigned over, it 
muſt ſtill be ſued for in the original creditor's name; the 
perſon to whom it is transferred being rather an attorney 
than an aſſignee. | 
Bor Bills of Exchange, though only ſecurities, and conſe- 
quently things in action, are ſo highly favoured in the lav, 
that not only they are aſſignable or negociable without any 
fiction, but every perſon to whom they are transferred may 
maintain an action, in his own name, againſt any one who 
has before him, in the courſe of their negociation, rendered 
himſelf reſponſible for their payment. The ſame privilege is 
conferred on Promiſſory Notes by the ſtatute of Queen Ann. 
Bur, to be entitled to theſe privileges, the inſtrument or 


on writing, whith conſtitutes a good Bill of Exchange according 
to the law, uſage and cuſtom of merchants, or a good Note 

according to the ſtatute, muſt have ſome eſſential qualities, 
| without which it can neither be the one nor the other. 


14. 


Oxx of theſe qualities is, that it ſnould be for the pay- 
ment of money only, and not for the payment of money and 


and a wharf, and to pay money at a particular day, cannot be 
reckoned a note within the ſtatute: for theſe inſtruments being 
originally adopted for the convenience of remittance, and at 
this day-conſidered'only as ſecurities for thefutuce payme nt of 
money, muſt undertake only for that: and it mutt be money 
in ſpecie, not in good Eaſt India bonds, or any thing elſe, 
which can itſelf be only conſidered as a ſecurity. | 

AnoTHER requiſite quality is, that the inſtrument muſt 
carry with it a perſonal and certain” credit, given to the 
drawer or maker, not confined to credit on any, particular 
fund. 14 | | tt 1 
| amen Ln. 
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Bur in the application of this principle there ſeems to be 
a material diſtinction between Bills of Exchange and Pro- 


33 
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miſſory Notes. As to the former, where the fund is fup- | 


poſed to be in the hands of the d*awee, the objection hold in 
its full force, not only becauſe it may be uncertain whether 
the fund will be produQtive, but becauſe the credit 1s not 


given to the perſon of the drawer; but where the fund, cn ac- 


count of which the money - 1s payable, is either in the hands 
of the drawer, or where he is accountable for it, the objection 
will not hold, becauſe the credit 1s perf onal to him, and the 
fund is only the conſideration for his giving the bill. 


Wir reſpect to a Promiſſory Note, though 1 in the ana- 


logy between the two ſpecies of inſtrument, when their 
form is inconteſtibly good, the acceptor of the bill reſembles 
the drawer of the note, yet with reſpect to this objection to 
their validity, there is a difference ; for if the drawer of the 
note promiſe to pay out of er fund then within his 
| Power, the note will be good under the ſtatute: the payment 
does not depend on the circumſtance of the fund's proving 


unproductive or not, but there is an obligation on his per- 


ſonal credit, the bare making of the note being an acknow- 
ledgment that he has money in his hands. 

Tus diſtinction is apparent in the following caſes — Evans 
| drew a bill on Joſcelyne, requiring him to pay to Laſſere 71. 
per month out of his growing ſubf, Hence, and to place it to 


Joſcelyae 
" Laſſere. 
Fort. 281 » 


his account; Jocelyne accepted it according to the tenor of 10 Mod. 


the bill, but ears refuſed payment; on which Laſſere 
brought an action in the Common Pleas, and obtained judg- 


294, 316. 


ment: Jocelyne brought a writ of error in the King's 


Bench, on which the judgment was reverſed, becauſe it was 
not a bill within the cuſtom of merchants ; it concerned nei- 
ther trade nor commerce, and being payable out of the 
growing ſubſiſtence of the drawer, if he died, or his ſub- 
ſiſtence were taken away, it was not to be paid; it might 
never be paid, and yet his credit be unimpeached. 

Ixxxv and others made an inſtrument in theſe words, 
Pray pay to — Herle 19451. on demand, out of the money 


in your hands, belonging to the proprietors of the Devon- 
2 „„ _ 
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Str. 391.2 
Ld. Raym. 
1361. 8. 
Mod, 265; 
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782. 
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Str, 1211. 
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ſhire mines, being part of the conſideration money for the 
manor of Weſt Buckley, and directed it to one Prat, who 
refuſed to accept it, on which Herle brought his action in 
the Common Pleas as on a Bill of Exchange againſt Jenny | 
and the others, and had judgment; on which they brought a 
writ of error in the King's Bench, where the judgment was 
reverſed, becauſe this was not a Bill of Exchange, but a bare 

appointment to pay money out of a particular fund, and did 
not anſwer the neceſſity of trade, and 1f_the party might be 
charged on ſuch an inſtrument as this, then every man who 
gave his ſteward an order to pay money, might be charged 

as the drawer of a Bill of Exchange. 

Tux Earl of Delorane made an inſtrument in theſe words, 
< Seven weeks after date pleaſe pay to Miſs Read, thirty- 
* two pounds and ſeventeen ſhillings out of. W. Steward's 
te money, as ſoon as you ſhall receive it, for 

3 „ Your humble ſervant, 
Je TM. BRTCxNOck, Eſq 5 „ DELORAN E.“ 
Ft. Mary-le-bone. 
Accepted Timothy Brecknocx. ; 
| Brxcknock refuſed to pay, on which an action was 
brought againſt the drawer as on a Bill of Exchange, but judg- 
ment wasgiven againſt the plaintiff for this among other rea- 
ſons, thatit was payable out ofa particular fund ; and it being 
objected at the bar, that this bill was accepted by Brecknock 
generally, and in an unlimited manner; it was anſwered by 


the court, that if the bill had been drawn accordingly in a 


general and unlimited way, both the bill and the acceptance 
would haye been good, but the acceptance here muſt mean 


that Brecknock accepts it to pay out of Steward's money not 


out of the drawers. 
Ox the ſame principle which governed theſe calls, an or- 
der'from the owner of a ſhip to the freighter to pay money | 
on account of freight, has been held to be no Bill of Ex- | 
change: Gibſon the owner gave an order on Gilly and 
Company, the ns of a ſhip, in theſe words : 


Meſs, 


. * + 
0 * 
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Meſſrs. Gilly and Co. 


Pray pay Mr. Richard. Banbury, one month aſter Fg 
200l. on account of freight of the Veale Galley, Edward 


1 

J Champion, and this ſhall be your ſufficient diſcharge for the 

a8 ſame. | J. GissoN. 

e Tris was accepted conditionally fir Liſſet and Gilly, and 

id not being paid, an action was brought againſt the accep- 

© tors, and among other objections to the bill, the chief juſtice OT, 


ſaid that it was payable out of a be fund ; but with 
d. | deference to ſo great an authority, it is ee that if 
that had been the only objection to the inſtrument, it 
would have been a good bill, for its being payable on account 
of freight, ſeems to be no more than a direction to the 
drawees to what account between them and the drawer they 


are to place the payment. 
How REER ſuch a bill from the freighters of a ſhip to any Pierſon v, 
— other perſon, if good i in other reſpeQs, would certainly not — ; 
be bad, becauſe it was made payable on account of freight, ies 
becauſe indiſputably there is a perſonal credit given to the 
drawer, the words on account of . freight only expreſſing the 
conſideration for which the bill was given. 
Ap there may be caſes where the inſtrument may appear 
at firſt ſight to be payable out of a particular fund, and in 
reality be otherwiſe, of which deſcription the following caſe 
is one: A. B. drew a bill of Exchange, dated 25th of May, Leos 
buy vrhich he requeſted M'Leod © one month after date, to v. Snee: 2 
pay to Snee, or order gl. 108. as his quarterly half pay to * * 
become due from the 24th of June to the 29th of September 563. Bar- 
next by advance.” M'Leod accepted it, and on his re- * 25 
fuſal to pay, was ſued in the Common Pleas, where judg- 
ment being given againſt him, he brought a writ of error 
in the King's Bench, and objected to the judgment that this 
caſe reſembled the former caſes, being payable out of a par- 
ticular fund; but the court held that this bill was drawn 
on the particular credit of the drawer, not on that of the 
| half pay, for it was to be paid as ſoon as the quarter began, 


and whether that ſhould ever become due or not; and 
N | the 


| ot e 
| 

\ 
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the mention of the quarterly half pay was only a direction | 


how the drawee was to reimburſe himſelf, 

Of the diſtinction taken between Bills ad Notes in ihis 
reſpect, the following is an illuſtration : I promiſe to pay 
to William Burchell, the ſum of 1011. 128. thece months 
after date, for value received out of the premiſes in Roſe- 
mary-lane, late in the poſſeſſion of Thomas Rower Sher- 
win ;** was held a good note under the ſtatute. | 

AnoTHER eſſential quality to make a good bill or note, 
is, that it muſt be abſolutely payable at all events, and not 
depend on any particular circumſtance which may or may 
not happen in the common courſe of things—of the applica- 
tion of this principle the following are examples. 

TrHomas RoGxks made a Bill of Exchange, by which 
he requeſted Roger Lynch to pay to Henry Haydock, or 
order, the ſum of 14]. 13s. out of a fifth payment, when it 


ſhould become due; this was held not to be a good Bill of 


Exchange, on account of the uncertainty whether any fifth 
payment might ever become due, as well as on account of 


its being payable out of a particular fund. 


So, an order to pay money, © provided the terms men- 
tioned in certain letters written by the drawer were com- 
plied with,“ is not a good bill, though the acceptance ad- 
mit a compliance with thoſe . for it was no bill until 
after ſuch compliance, and if it was not a bill when 
drawn, it could never afterwards become one. 

ITs uncertainty. in this reſpect was one reaſon of the 


determination in the caſe of Dawkes againit Delorane, it 
being an order to pay out of Steward's moncy, when re- 


ceived, which might never happen. 


So, a note © to pay a certain ſum of money, or to ren- 


der the body of J. S. to priſon by ſuch a day,“ is not a note 
on which an action will lie by the ſtatute, after failure of 


rendering the body to priſon, becauſe it was not neceſſarily 


and originally for payment of money, but only derten 
ſo by matter ex poſt facto. 


F: 
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So, neither is a note © promiſing to pay money, it an- 
other do not pay it within a limited time; for this is only 


an eventual promiſe. 


So, a note © to pay money * many days after the de- 
fendant ſhould marry, is not good under the ſtatute z for 
it depends on a contingency which may never happen. 


So, a note © promiſing to pay to A. B. a ſum of money, 
value received, on the death of a particular perſon, provided 
he leave me a ſufficient ſum to pay the ſame, or if I ſhall 
be otherwiſe able to pay it,” is not good within the ſtatute, 


becauſe it is not abſolutely payable at all events, but de- 


pends on two gontingenelges, neither of which may ever 
happen. | 

In the caſe of notes however, it is not neceſſary that the 
time of payment ſhould be abſolutely fixed; it is ſuffioi- 
ent, if, from the nature of the thing, the time muſt cer- 

tainly 8 on which their payment is to depend. 

Thus a note * to pay to A. or order, ſix weeks after the 
death of the defendant's father, for value received,” was held 
to be negociable within the ſtatute, for there was no contin- 
gency, by which it nught never become payable, but it was 
only uncertain as to the time, which it was ſaid was the 
caſe of all bills payable after ſight, There appears however 
ſome little difference, for it is in the power of the holder 
of a bill payable after ſight to reduce the time to a certainty. 

So, a note © payable to an infant, when he the infant 
ſhould come of age, and ſpecifying the time when that was 
to be, viz. on the 12th of June, 1750,” was held to 


be negociable within the ſtatute, for it would have been 


clearly good, if it had been made payable on the 12th of 
June, 1750, which is a day certain, without mentioning 
that the plantiff was then to come of age, and it is not the 
leſs certain from the addition of that circumſtance. 
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certainly, and at all events, payable at that . whether 
he live till then, or die in the interim. 

Axp a moral certainty is ſufficient : it is not neceſſary 
that the time ſhould be phyſically certain. 

Trvs *© a promiſe to pay within two*months after ſuch 
a ſhip ſhall be paid off, will make a good note: for the 
paying off of the ſhip is a _wy of a public nature, and 
morally certain. 

So, © I promiſe to pay to George Pratt, or order, 81 
& on the receipt of his the ſaid George Pratt's wages, due 
4 from his Majeſty's ſhip the Sufo/k, it being in full for 
« his wages and prize money, and ſhort allowance money 
e for the ſaid ſhip,” was held a good note on the authority 


of the laſt caſe.; and there being an averment that the 
wages were received, the plaintiff recovered. 


Bur this ſeems to be carrying the indulg ence to theſe 


notes abundantly far, 
IT is obſervable that of all theſe iter: where the time for 


the payment of the money is not abſolutely fixed, there is 


not one ariſing on a Bill of Exchange: ſuch a latitude 


feems incompatible with the nature and original intention 


of that inſtcument: and its allowance in favour of Promiſ- 
5 Notes ariſes entirely from a liberal eonſtruction of the 
ſtatute on which the negociability of theſe notes is founded. 

Ir muſt alſo be obſerved, that in moſt of the caſes, 
where the ſeveral inſtruments have been denied the privilege 
of Bills and Notes, it is not, for that reaſon, to be.con- 
eluded that they are of no force : when the fund from-which 
they are to be paid, can be proved to have been produc- 
tive, or the contingency on which they depend has hap- - 
pened, they may be uſed as evidence of a contract, accord- 
ing to the circumſtances of the caſe, or acco.ding to the 
relation in which the parties ſtand to one another. 

WILLIAM Watts, a merchant, who traded to Gibralter, 
employed Mofes Maſſias as his factor there, who uſed to 
conſign Watts's goods to certain agents in Barbary for ſale. 


Maſũas uſed to keep an ac66unt with the agents, and an- 


other with Watts, but Watts had no communication with 


the agents On the þ 2x0 May, 1772, Watts drew a bill 
in. 


LY 


. 
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in the following terms, for the balance of an account that 
day ſtated between him and Maber and Kentiſh, mer- 
chants, with whom he had dealings, | 
« $18, pleaſe to pay to Meſſrs. Maber and Kentiſh, or 
order, 1951. 145. 10d, out of the produce of goods you have 
of mine, now lying at Gibraltar, Barbary, and Leghorn, 
as ſoon as the ſame ſhall come into your hands, after dif- 
charging the preſent acceptances. WILLIAM Wars.“ 


* To Mr. Moſes Maſſias, No. 63, Preſcot Street.“ 


Which bill Maſſias Wenne in the following words 


under-written, ** I agree to conform to this order, 
5 Moss Mass1as.” 

Bronx this bill was paid, Watts became a bankrupt, 
and Maſſias refuſing payment, an action was brought 
againſt him for © money had and received to the uſe of the 
plaintiff.” On the trial it appeared that Maſhas had 

large quantities of goods of Watts in his hands; in 1773 
to the amount of 1657], and more in 1772. That he had 
| paid large ſums for Watts, but whether for engagements | 
proc ts 1772 or not, did not appear, 

Tax defendant gave evidence of ſeveral Prior engage- 
ments, but theſe did not cover the whole account; and alſo 
that there was at the time of acceptance, and ſtill remain- 
ed, a balance due to Maſſias himſelf of 870l. There was 
a verdict for the plaintiff; and an application being made 
by the defendant for a new trial, the court obſerved that 
the queſtion was, whether the defendant had in his hands 
1951. for the uſe of the plaintiff, He was proved to have 
had goods to the amount of 165 7l. and that his acceptan- 


ces, in the common and technical ſenſe of the words, as 


applied to Bills of Exchange, together with certain other 
indorſements by which he had engaged himſelf to pay mo- 
ney for Watts, left a balance in his hands more than ſufi- 
- cient to pay the plantiffs; if the balance of 870l. due to 
Maſſias himſelf, be excluded. For this balance, then unli- 
quidated, it never could have been meant to provide, nor 
was it meant that the bill or its acceptance ſhould be ſubje& 
10 it, for then there would have been fraud in the drawer 


and 
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and alſo in the acce eptor ; both knew, or muſt be ſuppoſed 
to have known, at leaſt Maſſias knew how the balance. then 


ſtood. If he meant to have reſerved his own balance, he 
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ſnould have made a ſpecial acceptance; but having accepted 
it generally in the terms of the draught, ſubject only to prior 
acceptances, he ſhall not ſhelter himſelf by this concealed 
balance due to himſelf in the courſe of a running account. 
No preciſe form of words is neceſſary to make a Bill of 
Exchange, or a Note, under the ſtatute ; any order which 
cannot be complied with, or promiſe which cannot be per- 
formed, without the payment of 'money, will make a good 
bill or note. Thus an order to deliver money, or a promiſe 


that ſuch a one ſhall receive it, is e to an order 


or promiſe to pay. 

A QUESTION ariſing on a note in theſe wet ; © I pro- 
miſe to account with T. S. or his order, for 50l.;“ it was 
objected that this importing only a promiſe to be accountable 
for the money, the maker was not obliged to pay it to the 
perſon to hom it was firſt given, or to the indorſee, but 
that he might account for it another way, by having laid it 
out in goods, or otherwiſe applied it. But the court held 
that a promiſe to account, was the ſame as a promiſe to pay, 


more eſpecially as it was to be accountable to A. or order, 


which implies an intention that it ſhould be negociated ; and 
it would be a ſtrange conſtruction to ſuppoſe that the mean- 
ing could be ſatisfied in any other way than the payment of 


money when there might be any number of indorſees, 


NEITHER will the addition of extrancous circumſtances | 
vitiate a note. Thus, © I do acknowledge that Sir Andrew 
Chadwick has delivered me all the bonds and notes for which 


400l. were paid him on account of Colonel Synge, and that 
Sir Andrew delivered me Major Graham's receipt and bill 


on me for 10). which 10). and 151. 5s. balance due * Sir An- 


Banbury, v. 
Leſſes. 2 
Str. 1212. 


drew, Iam ſtill indebted for, and do promiſe to pay;“ is good. 
TRE words © value received,” being in general inſertedin 

Þ Is and Notes, there ſeems to have been ſome doubt, he- 

ther they were eſſential: in one caſe, where the want of 


theſe words was obiected, a orci was given on that ac- 
| count 
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count againſt the inſtrument, but that caſe ſeems to be a very - . | 
doubtful authority: in a ſubſequent caſe the ſame objec- 3 


tion was made, but as the inſtrument was clearly defective or: 3 Wilſ. ao j. 

another ground, the court gave no opinion as to this point. Port. _ 
O ſeveral occaſions it appears to have been ſaid incidentally . g. 38. 
by the court, and at the bar, that theſe words are unneceſſary. 8 Mod. 267. 
| 1 Show. 5. 497. 2 Ld. Raym. 1556, 1481. Lutw. 889. | Mod. ent. 310. 


Axp the point is now fully ſettled that they are not neceſ- dad. 0 


ſary; for as theſe inſtruments are always preſumed to have B. R. H. 25. 
been made on a valuable conſideration, words which import G. 11. 


| f Bayley, Ap- 
no more cannot be eſſential. | pendi, N 3. 


Dur in France not only“ value received” muſt be in- Beawes. | 
ſerted in Bills of Exchange, but alſo the nature of that value, . 
in conſequence of an ordinance of the King, in March 1673, 
whether it was in money, merchandize, or other effects, to 
prevent ſeveral abuſes which had crept into this branch of 
commerce, by the bare inſertion only of“ value received 85 
for it was common to give a note, in payment of a Bill of 
Exchange, each having theſe words: and this practice was 
found to be of great prejudice to trade, by occaſioning many 
failures, which it was the obje& of this ordinance to pre- 
vent; and in conſequence of it, there are four ſorts of Bills 
of Exchange in that country, the firſt expreſſing imply value 
received; the ſecond, value received in merchandize ; the 
third, value in himſelf; and the fourth, value underſtood. The 
firſt and ſecond need no explanation, being alike in their ne- 
gociation, and their diſtinction only anſweting ſome ends 
that may occur between the drawer and deliyerer in caſe of 
failure or fraud. The third ſort is when a merchant draws | 
a Bill of Exchange on one who,owes him money, which he 
ſends to his friend or factor, to procure. acceptance and 
payment, and as the acceptor is his debtor, an inconve- 
nience might ariſe to him, ſhould he inſert © value received,“ 
ſimply, as his friend or factor might pretend it belonged ta 
him, it appearing by. the bill that the drawer had received the 
value. The fourth is when a perſon, taking a Bill of Ex- 

change from one on whoſe credit he cannot rely, gives the 
drawer his acknowledgment of receiving the bill, the value 


of 


/ 
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of which he obliges himſelf to ſatisfy, on having advice that 
the bill is paid; but if the bill return diſhonoured, it is again 
exchanged for the note, the dra wer defraying the charges. 
| WHETHER it be eſſential to the conſtitution of a Bill of 
Exchange, that it ſhould contain words which render it ne- 
gociable, as © to order“ or“ to bearer,” ſeems not, hitherto, 
to have received a direct judicial deciſion. There are two 
caſes in which the want of ſuch words was taken as an 
exception, but as there were other objections on which the 
bill was in both caſes held to be bad, it was not RY 
neceſſary to decide on that point. | 
In another. caſe the ſame exception was taken and over- 
ruled, but under ſuch circumſtances as that the point was 
not generally determined. 'The defendant had given the 


plaintiff a draft on one Heddy, for the payment of a ſum 


of money for work done by the-plaintiff for the defendant : 
the plaintiff had neglected to demand payment for a conſider- 
able time after the draft was due: and in the mean time 
Heddy became inſolvent. The plaintiff brought his action 
for work and labour, and the defendant at the trial proved his 
having given this draught to the plaintiff in payment. But 
that not being payable to the plaintiff or order, the jury con- 
ſidered it as not being a Bill of Exchange, and gave a verdi& 
for the plaintiff. On an application for a new trial, the 
court thought it unneceſſary to decide on the general queſ- 
tion whether words importing negociability were eſſential 
to the conſtitution of a Bill of Exchange, becauſe they were 
of opinion that by accepting the draft, and keeping it ſo 
long after it became payable, the plaintiff had given credit to 
Heddy, and diſcharged the defendant. 

Ir, in a doubtful point, however, we might be 3 
to reaſon on general principles, it would ſeem, that it 
being the original intention and the actual uſe of Bills of 
Exchange that they ſhould be negociable, ſuch draughts as 
want theſe operative words are not entitled to be declared 
ON as ſpecialties, however they may be ſ ufficient as evidence 


to maintain an action of another kind. 1 
n 
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Tur words in the preamble to the ſtatute, which gives TL * | 
| che ſame remedy on Promiſſory Notes as there was before 
on inland Bills of Exchange, include only Notes payable to 
order ;. thoſe of the enacting clauſe only ſuch as are payable 5 
to order or bearer, and e en in ſtrict interpretation 
would ſeem not to confer that privilege on notes wanting 
ſuch words, even if the want of them were no objection to. 
inland Bills of Exchange. 5 | 
Yer it has been ruled that ſuch words are not neceſſary 2 
in notes, and that the perſon to whom they are made pays Moore v. 
able, may maintain an action on them within the ſtatute, 52 
againſt the maker. And there are ſeveral caſes in the books Bo | 
of reports, where ſuch words were omitted, and no excep- Vid. ante 
tion taken on that account. The reaſon 2 this indulgence 
to notes may be, that they have leſs reference to trade and 
diſtant commerce, being properly no more than engage- 
ments between party and party: and the ſtatute being re- 
medial, the benefit of it has been extended beyond the lite- 
ral er | 
IT having been found by experience, that trade and com- Vid. Pre- 
merce ſuffered materially from the circulation of Bills, Notes, R— 
and Draughts for very ſmall ſums, which paſſed as caſh, and Can 
many of them being made payable under certain terms and 
reſtrictions with which the poorer ſort of manufacturers, ar- 
tificers, labourers. and others could not comply, without 
ſubjecting themfclves to great extortion and abuſe, the legi- 
ſlature has thought proper to lay certain reſtraints on Bills or 
Notes under a limited ſuni. 
Ar Notes and Bills for the payment * any ſum under 15 G. In. 
twenty ſhillings, which had been iſſued- before the 24th of : $1. 
June, 1775, were made payable on demand. 
Norxs and Bills for leſs than twenty ſhillings, iſſued ofter g 
the 24th June, 1775, are declared void. And any perſon 
publiſhing or uttering ſuch Bills or Notes, or in any manner 
engaged in the negociation of them, is liable to a penalty of 


not more than wo pounds, nor leſs than five, to be re- 
covered 


3 
„ * 
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covered and applied in the manner pointed out by the act, 
which was to continue for five years. 


TE good effects of this act being found, further pro- 


viſions for the ſame purpoſe were made by another two years 
after. - 


Al Promiflory or other Notes, Bills of Exchange, or 


Draughts, or undertakings in writing, being negociable or 
transferable, forthe payment of twenty ſhillings, or for any 


ſum of money above that ſum and lefs than five pounds, or 
on which twenty ſhillings, or above that ſum and leſs than 
five pounds, ſhall remain undiſcharged, iſſued after the 1ſt 


January, 1778, ſhall ſpecify the names and places of abode 
of the perſons reſpectively to whom or to whoſe order they 


ſhall be made payable; ſhall bear date before or at the time 


of drawing or iſſuing them, and not on any ſubſequent day; 
fhall be made payable within the ſpace of twenty-one days 
next a'ter the day of the date; and ſhall not be transferable 
or-negociable after the time licited for the payment: and 
every indorſement ſhall be made before the expiration of that 


time, and bare date at or before the time of making it, and 

. hall ſpecify the name and place of abode of the perſori or 
perſons to whom or to whoſe order the money is to be paid : 

- and the ſigning of every ſuch note, &c. and alſo every in- 
dorſement ſhall be atteſted by one ſabſcribing witneſs at the 
leaſt; and all notes, &c. of the above deſcription not having 


theſe requiſites ſhall be utterly void. 


ITE ſame penaltics, recoverable in the ſame way as in 


the former act, are impoſed on every. one uttering, pub- 


liſhing, or negociating ſuchnotes, &c. without the requiſites 


preſcribed. 


Anp all negociable notes, &. iſſued before che iſt of 
: January, for any ſum between the ſum of twenty ſhillings 
and five pounds, or on which twenty ſhillings, or leſs, than 


five pounds remained  undiſchargee, are made payable on 
demand. 5 * 


AND this act and the former at are Bas" not only 


for 
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for the reſidue of the five years of ae but aleo fr 


other five years. beg 


— ha } 
* 
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AN D by a ſubſequent Karte both: the former are made” we, G. Ul. 
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ACCEPTANCE mittens 


AN acceptance | is an . to pay a Bill of Ex: 
change according to the tenor of the acceptance. 

Tur making of a Promiſſory Note is equivalent to an ac- 
ceptance of a Bill of Exchange, for it is an engagement to 
pay the money for which the note is given, and therefore no- 

hing under this head is applicable to Promiſſory Notes. 

Tux circumſtances which generally concur in the deep 
;nce of a bill, are that the party to whom it is addreſſed, 
oinds bimſelf to the payment, after the bill has iſſued, 

efore_it has hecome due, and according to its tenor, by 
either ſubſcribing his name, or writing: the word“ ac-" 
cepts, or © accepted, ' or © accepted, A. B.“ But as a 
man may be bound as acceptor without any of theſe circum- 
ſtances, it may be convenient to confider rhis ſubje& under 
the following points of view,” | | 5 

FiIxs r, with reſpect to the manner in which an accep- | 
tance may be made; ſecondly, the time of making it ; 


thirdly, the parties by whom and, to whom it is 24 5 


fourthly, its different kinds; and, on what ſhall, 
amount to an acceptance. 

I. Ax acceptance may be either written or verbal; ir 
the former, it may either be on the bill itſelf, or in ſome 
collateral wr ting. 

IN foreign bills it has always been eden that a colla- 
teral or parol erh was ſufficient. 


IN 


Mol. 198. 


yon Mar. 
4 

643. 3 Bur. 

1674. 


45 


v. Lut- 


Wilkinſon 


Ac CEP TANIC)ES 


IN an «eo againſt the acceptor of a foreign Bill of Ex- 


| I .fStr. change, it appeared that the acceptance was by = a letter, in 
* 


which the defendant ſaid, I will pay it, if you will firſt let 
me ſend to my correſpondent in Ireland. This was held as 
well as if the acceptance had been on the bill itſelf. 

Ix another caſe it appeared that a foreign bill was drawn 
on the defendant, and on non-acceptance returned to the 


G. Il. cited drawer ; rü, the defendant ſaid to the plaintiff, 
B.R--75- if the bill come back I will pay it; and on the return of the 


9 & 10 


W. III. c. 15. 
3 & 4 Ann, 


c. 9. 


. 


8. 5. 


Lumley v. 
Palmer, M. 
8 G. II. 2 
B. R. H. 74. 
2 Str. 1000. 


bill this was held to bind him as acceptor. 

Bur on account of an ambiguity in the two ſtatutes which 
extend the remedy for damages and coſts to inland Bills of 
Exchange, conſiderable doubts had ariſen with reſpect to 
the validity of a verbal or collateral acceptance of them. 

Tux ſtatute of William, which gives that remedy for 
non-payment after acceptance, requires that acceptance 


to be by ſubſoribing the Bill by the party accepting. 
Tur other ſtatute /provides in expreſs words, that no 


acceptance of any inland Bill of Exchange, ſhall be ſu fffei- 


ent to charge any perſon whatever, unleſs it be under- 


written or indorſed in writing on the bill. 
.* Twe chief juſtices had at different periods after the 


making of theſe ſtatutes, ruled that an en by parol | 


was ſufficient to bind the acceptor. ' 
.+ AxorHRRK had n held that: foo acorptatice 


was not ſufficient. 


Bux this point is now aol ſettled bra 8 deter mi- 


nation in the King's Bench in the time of Lord Hardwieke. 
Ax action was brought againſt the defendant as acceptor 
of an inland Bill of Exchange, and at the trial the accept- 


ance appeared tp have been by parol, on which the point 
was reſerved for the opinion of the court, and in delivering 


that opinion, Lord Hardwicke obſerved that the caſes of 


foreign bills were nat applicable to the queſtion then defore ; 


# Parker C. J. in Holdſworthy v. Thicary. p. 11 Ann. B. R. 1 Smith 


v. Plunket. Mich. 11 Ann, B. R. __ Raymond C. J. in N v. Anderſon, at 


Ni. Pri. M. 1G. Il. 
te J. in Reay v. Meggot ure. in Landon Hil. 7 C. II. C. B. 
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that act were indeed in point; but it was by no means fet- 


#1 


PEE as it wholly depended on the conſtraQin'of the acts 
of Parliament: the caſes on inland bills that had ariſen ſince 


tled in the Court of Common Pleas, that this aceeptance 


was not good; for that he had been informed by one of the 


- judges of that court, that in a caſe which had lately come 
before them of an action againſt the acceptor of a Bill of 
Exchange, exception had been taken at the frit trial, that 


Orm. v. 
Holliday, 
Hil. 3 G. II. 


the acceptance was not in writing, and therefore not bind- _ 


ing. On an application fot a new trial, the oourt being n- 
formed that the opinion of Lord Raymond was in favour 


of the acotptane?, all inclined to the ſame opinion. No 


final judgment was indeed given, becauſe: the deiendant 
thought fit to acquieſce in the inelination of the courr./ 


WIr IH reſpe& to the as of Parliament, it muſt! be al- 


lowed, that they are both, and eſpeeially the laſt, very ob- 


ſeurely penned: they were made to give a remedy againſt 
the drawer for damages, intereſt and coſts, in caſe of hony - - | 


acceptance or non-payment by the Moved; for no. 1 
remedy exiſted at common la. 
The firſt gave that remedy, 1 of aonipayes*; ent after 


acceptance, but requires that the aceeptance ſhould he in 
writing under the bill, but no proviſion was made for the 


caſe of non acceptance; the ſtatute of Ann was made to 
extend the remedy to that aſe : and the proviſions. of the 
two acts had evidently a referenqe to that remedy only : 

the fifth ſection of the laſt act indeed hasexpreG words; that 


no acceptance ſhall charge any perſon whatſoever, unleſs _ 


under-written or indorſed; and if theſe words ſtood ſingly, 
it would be difficult to maintain that any remedy lay againſt 


the acceptor, by reaſon of à parol accsptanoe: but th 
generality of theſe words is reſtrained by the words that 


— follow; that if ſuch! bill be not gcc epted by 
ſuch under-Writing or indorſement, no drawer ſhall be 


liable to pay coſts, damages, or intereſt on that account; 


ſo that the firſt general words are to be underſtood to relate 
to —_— the drawer with intereſt and coſts, Nothing 


E th | 41158 
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is more common than for an act of parliament to ha e gene- 
ral words at firſt, which are afterwards reſtrained by more 
particular ones. And it has been ſaid that this proviſo w as 
Inſerted by the committee, when there might not be ſo 
much time for drawing it up clearly. as if it had been done 
at the firſt drawing of the act. x TO 23 14 
THe proviſo at the end of the act is alſo very material to 
the preſent queſticn, “ that nothing in the act contained 
= | ſhall be conſtrued to diſcharge any remedy which mi ght 
_ before have been had againſt the drawer, acceptor, or in- 
| dorſer of any ſuch Bill; and ſuch acceptance being clearly 
valid at common law, it cannot be conſtrued to be rendered 
void by this ſtatute. | | | | 
Powelt v, AnD ifa verbal acceptance be binding, there can be no 
Ad iy. doubt but an acceptance by letter will be ſo too. ; 
(is.) II. The acceptance is uſually made between the time of 
3 iſſuing the bill and the time of payment; but it may alſo be 
1Atk. 915- made before the bill is iſſued, or aſter it has become due: 
* when it is made before the bill is iſſued, it is rather an agree- 5 
ment to accept, than an actual acceptance, but ſuch agree- 
ment is equally binding as an acceptance itſelf. 
gs Wurxx the acceptance is made after the time of payment 
* 305+ 2 elapſed, it is conſidered as a general promiſe to pay the 
Raym. 364. money: and if it be to pay according to the tenor of the bill, 
: 15 dos. this ſhall not invalidate the acceptance, though, the time 
459. Mit- being paſt, it be impoſſible to pay according to the tenor, 
ar. but theſe words ſhall be rejected as ſurpluſage. 


Walcot. 1 


— 12 574. 12 Ned. 410. J 


Mal, 265. III. Acceptance is uſually made by the drawee, or perſon 
ee on whom the bill is drawn, and when ma de before the iſſuing 
456, 458. of the bill, is hardly ever made by any other perſon ; but 
after the iſſuing of the bill, it frequently happens, either 
that the drawee cannot be found, or refuſes to accept, or that 
his credit is ſuſpected, or cannot by reaſon of ſome diſability 
render himſelf reſponſible: in any of theſe caſes, an ac- 
ceptance by another perfon, in order either to prevent the 
; return of the bill; to promote the negociation of it; or to 
ſave the reputation and prevent the proſecution of the draw- 


er or of ſome of the other parties, is not uncommon : ſuch. 
an 
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an acceptance is called an acceptance for the honour of the 


perſon on whoſe account it is made, the effe& of which will 


be more particularly explained in a ſubſequent page. 


THarT engagement which conſtitutes an acceptance is 
uſually made to the holder of the bill, or to ſome perſon who 
has it in contemplation to receive it, and then the acceptor 
muſt anſwer to him, and to every one who either has had 


but it is frequently made to the drawer himſelf; and then 
it may be binding on the party making the engagement or 
not, according to the circumſtances of the caſe. 

Tux mere anſwer of a merchantto the drawer that he will 
* duly honour his bill,” is not of itſelf an acceptance, unleſs 
accompanied with circumſtances. which may induce a third 


perſon to take the bill by indorſement: but if there be any 
ſuch cireumſtances, it may amount to an acceptance, though 


the anſwer be contained in a letter to the drawer. 

AND an agreement to accept may be expreſſed in ſuch 
terms as to put a third perſon. i in a better condition than the 
drawer. If one man, to give credit to another, make an abſo- 


the bill before, or ſhall afterwards have it by indorſement : | 


Beawes, 
464. Pier- 


ſon v. Dun- 
lop. Cowp. 
572,574. 1 
Atk. 718. 
(611). 
Powell v. 
Monnier. 


Maſon v. 


- Hunt. 


Doug. 286, 
(299. 


lute promiſe to accept his bill, the drawer, or any other 


_ perſon, may ſhew ſuch promiſe on the Exchange, to procure 


credit, and a third perſon advancing his money on it, has 


nothing to do with the equitable circumſtances- which may 


ſubſiſt between the drawer and acceptor. 
IV. Ax Acceptance is generally according to the tenor of 
the bill, and then 1t 13 called a e and abſolute Ac- 


Bur it may differ from the tenor in ſome material cir- - 


cumſtances, and yet, as far as it goes, be binding on the 


acceptor, 

IT may be for a lefs ſum than that mentioned in the bill: 
or it may be at anenlarged period, which is uſually the caſe 
when a merchant on whom a bill is drawn has no effects of 
the drawer in his hands, and does not ſuppoſe he ſhall have 
any at the time of payment mentioned in the bill. 


* 


So, 


Mar. 17,22. 
Wegerſlofe 
v. Keene. c 
Str. 214. 

Mar, 217 


WM 
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Mod. 190. 
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Sho p. 33. 
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£mith v. 
Sear. F. 14 
G. H. Bul- 


ue N. P. 


270. 
Smith v. 


Abbot. 2 
Str. 1152, 


Julian v. 
Shobrocke. 
2 Will, 9. 
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85 the drawee may accept a bill which has no time men- 
tioned for the payment, and which is held payable at fight, 
to pay at a diſtant period; and ſuch acceptance will bind him. 

A BILL was payable the firſt of January, the drawee ac- 
cepted to pay, the firſt of March : the holder ſtruck out the 
fi. t of March, and inſerted the firſt of January, aud when it 
was payable according to that date, preſented it for payment, 
which. the acceptor retuſed ; on which the holder reſtored 


the acceptance to its original form; and the court held that 
it continued binding. 


So, the acceptanee may direct the payment to be made at 
2 place different from that mentioned in the bill, as at the 
houſe of a banker; in which cafe if the holder neglect to de- 
mand payment within a reafonable time, and the banker 
aſterwards fail, he muſt ſtand to the loſs. 

Burr if the banker continue ſolvent, the holder is not 
bound to prove a demand on the banker in an action againſt 
the ace pꝛor. 

So alfo the aecæptance my differ from the tenor of the 
bill in its mode of ee, as to pay half in money, half 
in bills. 4.94 

Ax acceptance may alſo be e _ to pay when 

ertain goods conſigned to the aceeptor, and for which the 
hilt is drawn, ſhall be ſold ; for it would affect trade if 


factors vere not allowed to uſe this caution when bills ars 


drawn on them, before they have an opportunity to diſpoſe | 
af the goods. 

So, an acceptance © on account of the ſhip Thetis when 
in caſh for the ſaid veſſel's cargo“ is ſuſicient to * the 


acceptor. 


On the fame principle, an acceptance © to pay as re- 
mitted from the place where the perſon on whoſe gecount 


the acooptanoe is made refides,”” feems binding after _ 


remittances made. 


1 Term. 
Kep. 182. 


Bur what ſhall be ee as an + «dolce or 4 


tional aceeptanes is a queſtion of law to be determined by 


the court, and is not to be left to the j jury. 
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A B1LL was drawnin New. England: for, a;ſura of, — wiki 


advanced there, for the repairs of a ſhip, o“ which Lutwidge, 
| the drawce, teſiding at Whitehaven, wasthefreighter. Wil- 
kinſoa, the holder of the bill, appliedtoa merchantin London, 
to ſend the bill to Lutwidge for acceptance: the merchant 


ſent it incloſed to the drawee, who by letter acknowledged 


the receipt, and wrote thus; The bill, which you ſent me 
wi l pay, in caſe ihe owners of the, Queen Anm do not; and 
they living in Dublin, I muſt firſt apply to them; I hope to 


have their anſwer in a week or ten days: I do not expect 


they will pay it, but I judge it proper to take their advice be- 
fore I do, with which Lrequeſt you will anquaint Mr. Wil- 
kinſon, and that he may reſt ſatisfied of the payment.“ In 
another letter he writes, I have not had an opportunity of 


31 


wid ze. f 
Str. 648. 


ſending the bill to Ireland, but will take the fiſt opportunity, 


and then will remit to the gentlemen concerned, according 


deo my promiſe. The bill not being paid, an aQion was | 


brought againſt Lutwidge as acceptor, in whieh he inſiſted 
that theſe letters did not amount to an abſolute acceptance, 


but was ouly conditional, to pay in caſe the owners of the 


Quezn Ann did not; and that his promiſe to procure pay- 
ment from them was in favour of the plaintiff: but the chief 


juſtice thought it was rather ia favour of himſelf; that the 


letters were a complete acceptance, and amounted to this; 
that he wiſhed the holder of the bill to give him time to write 


Raymond, 


to Ireland, but aſſured him that at all events the money _ 


ſhould. be ſecured, wheeher the owners of the An Ann 


payed it or not 
A But was drawn on 1 payable to one 1 


or order, and by indorſement came into the hands of 8proat: 


Sproat v. 
Mathews. 
1 Term. 


Sproat's clerk preſented the bill for acceptance to Mathews Rep. 182. 


who lived in London, and who told him,“ that the drawer 


© had conſigneda ſhip and eargo to him, and another perſan 


*in Briſtol; but as he could not then tell whether the ſhip 
« would arrive at London or Briſtol, he could not accept at 


« that time :” the clerk, by the conſent of Mathews, left the 


know whether Mathews would aocept the bill or not; who, 
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as 6h being preſſed, declared, « the bill was a good we, and 
-< would be paid, even if the ſhip were loſt.” “? 


Tux court held that this was only a conditional, not an 


_ «abſolute acceptance. Mathews had three events in contem- 


Vid. Doug. 


'plation ; ; the arrival of the ſhip at Briſtol, her arrival at 
London, or her being loſt: if the ſhip arrived in London, the 


cargo being conſigned to him, he would have effects to re- 


imburſe himſelf; ifſhe' were loſt; he had the policy of in- 


ſurance, by which he could indemnify himſelf by recovering 
againft the underwriters: but if ſhe arrived in Briſtol, the 
cargo was conſigned to another, he would have no effects: 


in either of the former events he meant to accept the bill; 


in the latter he did not. 

Ix the acceptance be in writing, ths the drawee intend 
that it ſhould only be conditional, he muſt be careful to ex- 
preſs the condition in writing as Vell as the acceptance; for 
if the acceptance ſhould, on the face of i it, appear to be abſo- 
lute, he cannot take advantage of ny verbal condition an- 
nexed to it; if the bill ſhould be negociated and come to the 
hands of a perſon unacquainted with the condition, and even 
againſt the perſon to whom the verbal condition as ex- 


A — the burthen of proof will be on the acceptor. 


Pierſon v. 
Dunlop. 
Cowp 571. 


4 CONDITIONAL acceptance, when the conditions on 
whichit depends are performed, becomes abſolute. © 

Nichol was the captain of a ſhip of which Pierſon was 
the owner. The ſhip was freighted with naval ſtores by 
M*Lintot, who being unable to diſcharge the freight, drew 
a bill on Dunlop and Co. payable fifteen days after ſight to 


the order of Nichol, and gave Nichol a certificate or navy 


bill, aſſigned to Dunlop and Co. as a ſecurity till t' e Bill of 


-f Exchange ſhould be accepted : Nichol indocſed the bill, and 


ſent it to Pierſon, together with the letter from M*Lintot to 
Dunlop and Co. in which was eneloſed the certificate which 


M Lintot deſired them to tender at the Navy Office, and 


at the ſame time he adviſed them, that he had drawn on them 


as above. On the 2d of October, 1976, Pierſon ſent this 
letter, with the certificate incloſed, and alſo the Bill of Ex- 


change, to * and Co.: _— the bill was demanded 
2 | : | again 
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| again the next day,. the defendants delivered it up, ſayings 
« jt would not be accepted till the navy bill was paid” but 
they refuſed to deliver the navy bill, ſaying, they would re- 
ceive the money themſelves. It was held that this was a 
conditional acceptance, which on the receipt of the money 
became abſolute. Nichol, the captain, had a lien on the 
naval ſtores for his freight ; the certificate was a ſecurity or 
that freight; it was given into his poſſeſſion as a pledge for 

It was not ſent to 
Dunlop and Co. by the poſt in the uſual courſe, but was 
incloſed to Pierſon as his ſecurity. He was therefore not 


the money till the bill ſhould be paid. 


bound to part with it till the bill was accepted. Dunlop and 
Co. by detaining it, and ſaying that the bill would not be 


accepted till the navy bill ſhould be paid, undertook, on that 


event, to accept and pay the Bill of Exchange. 


Hour if the conditions, on which the agreement to accopt 
a bill is made, be not complied with, that agreement will 
be diſcharged. 


As, if a merchant undertake to cocehpt bills to a certain 


amount, on condition that a cargo of an equal value be con- 
ſigned to him, and an order given for inſurance. If the cargo 
conſigned do not equal the value, he isnot bound to accept. 


V. A 8MALL matter will frequently amount to an ac- 
ceptance, according to the circumſtances of the caſe : thus, 


if the merchant ſay, leave the bill with me, and to-morrow | 


1 will accept it; this is an acceptance, for it gives credit to 


the bill, and prevents the holder from taking the ncceflary 


ſteps againſt the drawer, 
Bur if the merchant ſay, leave the bill with me, and 1 


will look over my books and accounts between the drawer 
Mar, (4, 


and me; call to-morrow, and accordingly the bill ſhall b- 


accepted ; this is no complete acceptance, becauſe it depends 
on the balance of the account, and on the merchant's having 
effects in his hands to anſwer it, ſo that he gives no abſolute 


credit to the bill. 
Ax thing written on the bill by the drawee, not ex- 


preſſing a dire refuſal to _— 25 & accepted,” pre- 


Maſon v. 
Hunt. 
Doug. 297. 


Mar. 17. 
Mol. I, 2.6. 
10. ſ. 20. 
Beawes 
435. Gilb. 
L. EB. 1 


3Bur. 1674. 


Mol. 279, 
280. 3 Bac. 
Abr. 610, 


Gil. L. E. 
118. 


Comb. 401. 
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ſented,” © ſeen,” will, if explained by other cireumſtane- 


TY es, amount to an acceptance. 
Rory 5 So, a direction to a third perſon to pay Fa money i. is an ao- 
Trin. 10. ceptance. The drawee of a bill underwrote it thus; Mr. 
- * . © Jackſon, pleaſe to pay this bill, and charge it to Mr, New- 


B. R. Bul 
Ni. Pri. © ton's account,” It was contended that this was not an ac- 
7% ceptance, for that the party did not mean to become the 


principal debtor. It was only a direction to Jackſon, to pay 
out of a particular fund. But the court held, that, the under- 
writing being a direction to pay the ſum, it was of no im- 
portance to what account it was to be placed when paid: 
that was a tranſaction between the parties themſcived, and 
| this was a ſufficient acceptance. 
— i ABM was ſent to the drawee for acceptance; he kept it 
Alk. 717. for ten days before it beeame due without any objection; and 
(612+)  whillt it continued in his hands, he entered it in his bill book, 
under a particular number, and wrote the number on the 
bill, and at the bottom, the day when it would become due, 
and then ſent it back, refuſing to accept it: it was proved 
that it was the common practice of the drawee to enter and 
mark all bills in the fame manner, whether he intended to ac- 
cept them or not: the court ſeemed to think that theſe cir- 
cumſtances alone did not amount to an acceptance. 
Smith v. Ir a merchant be deſired to accept a bill on the account of 
Niſſen. 1 another, and to draw on a third, in order to reimburſe him- 


Term. Rep. ſelf, and in confequence he draw a bill on that third perſon ; 


269. 
the bare act of drawing this bill will not amount to an ac- 
ceptance of the other, for the party evidently ſhews he meant 
only to make himſelf able, in eaſe the bill drawn by him 
ſhould be accepted and paid. 
Bense, Ax agreement to accept or honour à bill, will in many 
| 466. caſes be equivalent to an aeceptance, and whether that agree- 


ment be merely verbal or in writing is immaterial : If A. 
having given or intending to give credit to B write to C. to 
know whether he will accept ſuch bills as ſhall be drawn on 
him on B's account, and C. return for anſwer that he will 
accept them; this is equivalent to an acceptance, and a ſub» 


fequent prohibition to draw on him on B's account will be 
of 
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of no avail, if in fact, Ne to chat prohibition, the credit 
| has been given. 

WHITE, a merchant i in lens 4 to a on the 
plaintiffs, Pillans and Roſe, merchants, at Rotterdam, for 800l. 
payable to one Clifford, and propoſed to give them credit on 
a good houſe in London for their reimburſement, or any other 
mode of reimburſement: the plaintiffs, in anſwer, deſired a 


Pillans v. 
Vaa. 
Mie ri p. 3 
Bur. 1663. 


confirmed credit on a houſe of rank in London, as the con- 


dition of their accepting the bill: White named the houſe of 


the defendants as that houſe of rank: the plaintiffs honoured | 


the draught, and paid the money, and then wrote to the de- | 


fendants Van Mierop and Hopkins, merchants, in London, : 


deſiring to know whether they would accept ſuch bills, as 
the plaintiſſs ſhould in about a month's time draw on theic 
houſe for 800ol. on the credit of White: the defendants agreed 
to honour the bill; but, before it was drawn, White failed, 
and then the defendants wrote to the plaintiffs, informing 


them that White had ſtopped payment, and deſiring them 


not to draw, as they could not acecpt their draught. - The 
Plaintiffs however drew, holding the defendants not at liberty 
to withdraw their engagement. 

O behalf of the defendants it was argued that the latter 
in which they promiſed to honour the plaintiffs bill imported 
a credit given to the plaintiffs in proſpect of a future credit to 
be given by them to White; for the letter of the plaintiffs, to 
which that of the defendants was an anſwer, only intimated 


an intention of giving eredit to White, on condition of a 


eredit from the defendants, and that therefore this credit 
might well be countermanded before the advane:ment of 


money. But the real tranſaction between the plaintiffs and 


White was very different from that repreſented to the defen- 
dants ; the former had acc:pted White's bill a conſiderable 
time before the latter had undertaken to honour their draught, 
and conſequently could not be conſidered as having been in- 
fluenced by that engagement. That this tranſaction had been 


fraudulently conecaled from the defendants both by White 
and the plaintiffs; if it had been diſcloſed, the defendants 


| Ne have plainly . the plaintiff doubted of Whites 


fat. 
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ſufficiency, by their requiring a further ſecurity for a debt, 


already contracted: and that therefore this concealment of 
circumſtances was ſufficient to vitiate the contract. It was 


likewiſe void for want of conſideration, it being like a pro- 
miſe to pay another man's debt contracted before the pro- 
miſe, which was a paſt conſideration, and therefore no more 
than a naked agreement, which was not ſufficient to main- 
tain an action. | | 

To this it was anſwered, that if indeed there were any 
fraud in the tranſaction, that would have been ſufficient to 
vacate the contract; but it was manifeſt that none exiſted 
here, nor were the defendants deccived into a belief that the 
credit to White was future: the plaintiffs letter imported 


only a wiſhto be informed whether the defendants would ac- 


cept bills on White's account, which they, by their anſwer, 


. conſented todo. The plaintiffs did not ſeem at the time to 


have doubted of White's ſufficiency, or to have meant to 
conceal any thing from the deſendants. The draught by 
White on the plaintiffs payable to Clifford was no part of 
the conſideration of the engagement of the defendants ; that, 
and all the precedent correſpondence, was intirely out of the 
caſe. ' By promiſing to honour the plaintiffs draughts, the 
defendants admitted that they either had effects of White in 
their hands, or that they had credit on him. There was no 


pretence for the objection of this being a naked agreement: 


whatever might be ſaid in other caſes of a naked agreement 
or the want of conſideration, there was no ſuch thing in the 
cuſtom of merchants with reſpect to Bills of Exchange. The 
true reaſon why the acceptance of a Bill of Exchange ſhall 
bind, is not on 2ccount of the acceptor's having or being ſup- 
poſed to have eſfects in his hands, but from the convenience 
of trade and commerce: the acceptance is an obligation to 
pay, though the acceptor have no effects of the perſon on 
whoſe account the bill is drawn, and though there be no con- 
ſideration. The end of the inſtitution of bills, their currency, 
requires that it ſhould be ſo. This caſe is the ſame as if 
White had drawn on Van Mierop and Hopkins, payable to 


the Pons: it would have been immaterial to the plaintiffs 
| whether 


ACCEPTANCE: 


whether i» Van Mierop and Hopkins had effefs of White or 
not, if they had accepted his bill: what was done here amounts 
to the ſame thing; to promiſe to give the bill due honour, is 
in effect, to accept it: if a man agree to do the formal part, 
the law, in the caſe of an acceptance of a bill, conſiders it as 
actually done: the defendants could not. afterwards retract; it 
would be deſtructive to trade and credit if they mig ht. There 
is no men between this caſe and a promiſe to pay an- 
other man's debt already contracted. It is a tranſaction of 
quite a different nature. If a conſideration were neceſſary, 
there is here a ſufficient -one, Any damage to another, or 


59. 


forbearance or ſuſpenſion of the aſſertion of his right, is a 


| ſufficient foundation for an undertaking, and will make it 
binding, though no actual benefit accrue'to the party who 


undertakes. Here the engagement of the defendants oc 
ſioned a poſſibility. of loſs to the plaintiffs: it is plain they 


would not rely on White's. aſſuranoe alone, and therefore 
they wrote to the defendants to know if they would honour 
their draught: by engaging to' do ſo, they prevented the 
plaintiffs from calling on White to perforni his agreement, 
by giving them credit on a good houſe in London for a reim- 
burſement. The ſufſſ penſion of the plaintiff's right, to call on 


White for a compliance with his agreement, is a conſidera- 
tion ſufficient to maintain an action, if _ ene 17 


only for a day, or for ever ſo ſnort a time. 
IF a bill be drawn on a ſervant, with a ireQion to = 


the money to the account of his maſter, and the ſervant ac- 


cept it generally, this reuders him liable to anſwer perſonally 
to an indorſee. | 

 ABirr of Exchange was drawn in this manner; At thirty 
days ſizht, pay to John Somerville, or order, 200l. and place 
; theſame to the account of the York buildings oompany, value 
received by yours, Charles Mildmay.” Directed to Mr. 
Humphrey Biſhop, caſhier of the York buildings company, 
at their houſe in Wincheſter-ſtreet, London. Accepted, H. 


Biſhop, 1 3th June, 1732. This bill was indorſed to Thomas, 


Thomas v. 
B:ſhop. 2 
Str. 985. 
I. N. K 1: 


who brought an action againſt Biſhop as the acceptor. At 
the trial the defendant proved, that the letter of advice was ad- 


dr eſſed 


*. 482 


413. 
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dreſſed to the Company ; and that the bill being brought to 
their houſe, he was ordered to accept it, which he did in the 
ſame manner as he had accepted other bills: but it was de- 
termined that this evidence was immaterial. The bill, on 
the face of it, imported to be drawn on the defendant; it was 
accepted by him generally, not as ſervant to the company, 


to whoſe account he had no right to charge it, till actual pay- 


ment by himſelf: and this being an action by an indorſee, it 


would be of dangerous conſequence to trade to admit evi- 


dence, ariſing from extrinſic circumſtanves, ſuch as the letter 
of advice. This differed widely from the caſe of a bill ad- 
dreſſed to the maſter, and ſubſcribed by the ſervant. A Bill 


of Exchange is a contract by the cuſtom of merchants, and 
the whole of that oontract muſt appear in writing; there is no- 


thing in writing here to bind the company, nor can any action 
be maintained againſt them upon the bill, for the addition of 


. caſhier to the defendant's name, is only to denote the perſon 
with more certainty ;; the houſe of the York building's com- 


pany, is to inform the indorſee where the drawee is to be 
found, and the direction to whoſe account to place the 
money is for the uſe of the drawee only, It might have been 
otherwiſe had the action been by the payee, who was privy 
to the tranſaction, and if it had appeared that he tendered the 
bill as a billon the company: but this plaintiff beingaſtranger, 
thoſe cireumſlangy could not be eee | | 
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- ACCORDING to the difference in the ſtile of iti a- 
bility of Bills and Notes, the modes of their transfer alſo 


differ. | 
Bills and Notes bernd. to bearer are transferred hoy FA 


livery : if payable to J. S. or bearer, they are payable to 
bearer as if J. S. were not mentioned. 


Bur 
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Bor tothe transfer of thoſe payable to order, it is neceſ- 


ſary, in addition to delivery, that there ſhould be ſomething EN 


by which the payee may appear to expreſs his order. This 
additional circumſtance is an indorſement, ſo called from 
being ufually written on the back, though without doubt an 


order of transfer would be equally valid, if written at the | 


bottom or on the face of the inſtrument. | 
WHERE no regulation is made by act of parſſarcn rela- 
tive to the negociation of Bills or Notes, no particular 
form of words is neceſſary to make an indorſement, only 
the name of the indorſor muſt appear upon it, and it muſt 
be written or figned by him, or by ſome perfon authorized 


by him for that purpofe, ' 


INDORSEMENTS are either in Full or in blank I! full in- 
dorfemetit is that by which the indorſor orders thi money 
to be paid to fome particular perſon by name. A blank | 
indorſement conſiſts only of the name of the indorſor. | 
A BLANK itidorſement renders the bill or note afterwards Doug. 617. 
transferable by delivery only, as if it were payable to bearer, (632, 25. 4 
for by only writing his name, the indorſor ſhews his inten- 
tion that the inſtrument ' ſhould have a general Surreppy A 
and be transferred by every poſſeſſor. 
Br. ank indorſements ate more frequent, than thoſe f in 


full, becauſe, if every indorfement were in full, the boy. N 


of the inſtrument would be ſoon filled up, and its uegocia- 
bility would be leſs extenſive. 
Ex cxr r where reſtrained by a@ of parliament, the tranſ- 2 1 


fer of a bill or note may be made at any time after it has Vid.3 Term 


iſfued, even after the day of payment; and in caſe of the 6 * ow. 


former, where the acceptor reſides at a diſtance irom the 1516, 1 Bl, 
$5 R 
dra wer, is frequently made before acce ptance. 8 as 
Axp where the transfer is by indorſement, that indorſe- (633) 


ment may be made on a blank note, before the inſertion of 


any date or ſum of money, in which caſe, the indorfor is 
liable for any ſum, at any time of payment, that may after- 
wards be inferted; and it is immaterial whether the perſon | 

taking the note on the credit of the indorſement knew whe- 


ther | it was made before the drawing of the note or not; 
for 


-y 


R fel v. 
Langſtaffe. 
Doug. 476. 
( 14.) 


Newman. 1 
d. Raym. 
. 1: 


Nod. 241. 
: 1 v. 
ack. 1. 


alk. 128. 
th re ſolu- 


Clark v. 
Pig. t. 
alk. 125. 
T chersv. 
Harriot. 1 
thow. 163 
Lambert v. 
lack. I 
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for in ſuch a caſe the indorſement is bt to a letter 
o! credit for any indefinite ſum, 

Oxe Galley having had frequent money tranſaBions * | 
Ruſſel, a banker, and having overdrawn his caſh account; 
Ruſſel ſuſpecting his credit, refuſed to advance him any 
more money, without the addition of the name of ſome in- 
dorſor of whom he ſhould approve : on this Galley applied 
to Langſtafie, who indorſed his name on five copper plate 
checks, made in the form of Promiſſory Notes, but in blank, 
that is, without any ſum, date, or time of payment, menti- 
oned in the body of the notes. Galley afterwards filled up 

the blanks with different ſums and dates, and Ruſſel diſcount- 
ed the notes. Galley became a bankrupt, and Ruſſel de- 
manded payment of Langſtaffe, and on his refuſal brought 
an action, in which the court thought he was entitled to 
recover, though ; it appeared that he knew the notes were 
blank at the time of the indorſement. 8 

Ir is ſaid that on a transfer by delivery, the * ma- 
king it, ceaſes to be a party to the bill or note; that ſuch a 
transfer ie a ſale, and that he who ſells it, does not become 
a new ſecurity „ and is not liable to refund the money if the 
bill ſhould not be paid. | 

Bur. this can only be true, 180 * to the * of a 
demand by a ſubſequent party when ſeveral have intervened 

etween him and the party againſt whom he makes the de- 
mand; it can never apply in its ſull extent as between the 


immediate parties to the transfer: for though the perſon 
ho has given the money for the bill or note cannot reco- 
ver againſt the perſon who received it, as indorſor, yet he 
may 8 recover in an action for money had and re- 
cecived for his uſe, as the transferer muſt be underſood 1 to 
jt undertake that the bill ſhall be duly paid, 


_ Thov c a blank indorſement be a ſufficient transfer, and 
may enable the perſon in whoſe favour it is made to nego- 
ciate the inſtrument, yet it is in his option to take it either 
as in dorſee or as ſervant or agent to the indorſor, and the 
latter may, notwithſtanding his . declare as hol- 


„ | der 
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der in an action againſt the drawer or acceptor. Nothing is 9 * 
more uſual than for the holder of a bill or note, to indorſe en. tacks 
it in blank, and ſend it to ſome friend for the purpoſe of > 
C procuring the acceptance or the payment; in this caſe, it is 2 Lord 

in the power of his friend, either to fill up the blank ſpace 7. 7 
over the indorſor's name, with an order to pay. the money 
to himſelf, which ſhews his election to take as indorſee, or 
to write a receipt, which ſhews that he is only the agent of 
the indorſor. | 

Ox this principle, a man to whom a bill was delivered Lucas v. : 
with a blank irfforſement, and who carried it for accep- Salk. 130.2 
| tance, was admitted, in an action of trover for the bill = 2 0. 
againſt the drawee, to prove the delivery of it to the latter. 8 

Tux original contract on negociable Bills and Notes is to 
pay to ſuch perſon or perſons, as the payee or his indorſees, 
or their indorſees, ſhall direct; and there is as much privity 
between the laſt indorſor and the laſt indorſee, as between 
the drawer and the original payee. When the payee affigns 
it over, he does it by the law of merchants ; for as a thing 
in action, it is not aſſignable by the general law. The 
indorſement is part of the original contract, &þ incidental | 
to it in the nature of the thing, and muſt be 800 to 
be made in the ſame manner as the inſtrument was drawn: 
the indorſee holds it in the ſame manner, and with the ſame 
privileges, qualities, and advantages as the original payee, 
as a transferable negotiable inſtrument, which he may indorſe 
over to another, and that other to a third, and ſo on at 
pleaſure; and therefore an indorſor, where he indorſes it 
for a valuable conſideration, cannot limit his indorſement by 
any reſtriction on the indorſee, ſo as to preclude him from 
transferring it to another as a thing negotiable. 
Ox theſe principles it has been ſeveral times folemnly 
ſettled, that it is no objection to the claim of an indorſee, 
that the indorfement to him does not contain the words to 
order,” | | - 

In one caſe it appeared that Manning had given a 
Promiſſory Note to Statham or order ; Statham aſſigned 
it to Witherhead, and Witherhead to More, who, on 


F | non- 


2Bur. 1226. 
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— non-payment at the time, brought an action againſt Man- 
Comyns ning: on a demurrer to the declaration, exception was ta- 
8. 25 1 ken, that the aſſignment to Witherhead was made without 
G. I. cited ſaying to him or order, and that therefore he could not 
Bar. aaa aſſign it over to More. But it was held by the whole court 
that the indorſement yas ſuſficient ; for if the original note 
be aſſignable, then, to whomſcever it may be aſſigned, he 
has the whole intereſt in it, and may aſſign it as he pleaſes; ; 
CE aſſignment to him comprehends his aſſigns. 
Ponte. In another caſe the plaintiff had declared on an indorſe- 
— ment made by William Abercrombie, by which he appoint- 
Str. 457. ed the payment to be to Louiſa Acheſon, © or order“; 
—_—_ Bur. on the bill being produced in evidence, it appeared to %s 
originally made payable to Abercrombie or order, but 
Abercrombie's indorſement was only this ; © pray pay the 
contents to Louiſa Acheſon,” It was objeQted * that the 
indorſement did not agree with the declaration.” The court 
however gave jadgment on the ground of a general propoſi- 
tion in law, that a bill is negociable without the addition of 
thoſe words to the indorſement; the legal import of ſuch 
| : | indorſement being that the bill was payable to order, and that 
9 the plaintiff might on this have indorſed it over to another, 
| who would have been the proper order of the firſt indorſor. 
YzrT notwithſtanding theſe caſes, the ſame point was again 
agitated on the ſollowing occaſion. . 
2 Coroxxr Crive drew a bill payable to Mr. Campbell, or 
| ui order, on the Eaſt- India company, who accepted it; Mr. 
Bur 1216. Cambell indorſed it to Mr. Robert Ogilby, but the words 
4 Rep. & or order” being originally omitted, were afterwards in- 
ſerted by another hand be ore the trial: Ogilby indorſed it 
over to Meſſ. 8. Edi: and Laird, or order, and afterwards, 
before the payment, became inſolvent: Edie and Laird 
brought an action againſt the company as acceptors, who 
refuſed payment on pretence that Ogilby had no right to 
aſſign to the plaintiffs: the real queſtion was, who ſhould 
bear the loſs, Mr. Cambell or the plaintiffs, for the Eaſt- 
India Company, if they did not ay to the plaintiffs, muſt 


pay to Mr. Cambell. 
AT 
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At the ict Lord Mansfield 3 the defendants to 
give evidence of a uſage among merchants, that an indorſe- 
ment to any individual by name,, without the words, “ or 


order, deſtroyed the negociability of the bill, and confin- 
ed the right of recovery to that individual perſon : this uſage 


was proved by a number of witneſſes ; but no inſtance was 


ſhewn where the indorſee, to whom a bill was indorſed with- 
out adding the words, © or order,“ ever actually loſt the 
money, ſo as to put him on diſputing the point. His lord- 
ſhip, in his addreſs tothe jury, told them, that, laying the 
uſage out of the caſe, by the general law, the indorſement 
would follow the nature of the original bill, and be an ab- 
ſolute aſſignment to the indorſee or his order : but that he 
left it to them, on the particular evidence of the uſage that 
had been laid before them ; that if they found an uſage ſo 
eſtabliſhed and ſettled among merchants and traders as to 
be clear and plain beyond all doubt, they might find a verdi & 
for the defendant, but that if they were doubtful of the 
uſage, or if it appeared to them not to be fully and clearly 
eſtabliſhed, or to be the other way, then they ought to find 
for the plaintiff, 

THAT the queſtion aroſe on the Infolveney of Ogilby, the 


firſt indorſee; that therefore it ought to be conſidered who it 
was that gave credit to him, for that he who gives the credit 


ought to run the riſk : that if Mr. Cambell meant to truſt 


Ogilby with the money, it was he who ought to ſuffer by 


him; and that he meant to truſt him was clear; for it was 
acknowledged on all hands, that Ogilby himſelf had a right 
to receive it of the company, whether he had a right to in- 
dorſe the bill to another perſon or not. 

Tux jury found for the defendants; and on an appliesti- 
on for a new trial, the counſel in ſupport of the verdict 
reſted principally on the uſage which had been eſtabliſhed 
by the evidenoe; and with reſpe& to the two caſes before 
cited, they endeavoured to ſhew that they did not apply to 
the preſent ; they firſt, they ſaid, muſt have been an indorſe- 
ment in blank, not to Witherhead by name, and then there 
could bet ne doubt of his power to transfer it: the ſecond did 

ä 5 not 


2 Bur. i 227. 
Doug. 617. 


(639.) 


Doug. 617. 
(640. 
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not decide the preſent queſtion, for it was 0 an obje con | 
on account of the declaration varying from the evidence: 


the plaintiff had clearly a right to recover, without entering 


into the general queſtion, for the was the perſon to whom 
the bill was indorfed, and had not indorſed it over; and what 
the court was reported to have ſai, © as to ber power to 


have indorſed it to another who would be the proper order of 
the firſt indorſor, was at leaſt extrajudicial, if not added 


by the reporter himfelf : but the court, on full deliberation, 
were of opinion that the law was ſettled by thoſe two caſes, - 
that ſuch an indorſement was good, and gave the indorſee 
a right of indorſing over: that the law having been ſo ſettled, 
no evidence of an ufage contrary to it ought to have 3 
admitted; that the law of merchants is the law of the king- 
dom, and part of the common law, and when once eſtabliſh- 
ed by judicial determinations, cannot be ſhaken. Where 
indeed the law of merchants is doubtful, the evidence of a 


cuſtom may be received; but even then it muſt be proved 


by facts, not by opinion only, and muſt be conſiſtent with 
the general principles of law. 

Vr r an indorſement may be reſtriQive 3 and then it ope- 
rates to preclude the perfon to whom it is made from tranſ- 
ferring the inſtrument to another, ſo as to give him a right 
of action, either againſt the perſon impoſing the reſtriction, 
or againſt any of the preceding parties; it may give a bare 
authority to the indorſee to receive the money for the indor- 
ſor; as if it ſay, © pray pay the money to ſuch a one for my 
c uſe,” or uſe ſuch other expreſſions as neceſſarily import 
that he does not mean to transfer his intereſt in the Bill or 
Note, but merely to give a power of receiving the money. 
In ſuch a. caſe it would be clear that no valuable conſidera- 
tion had been paid; but the intention of reſtraint muſt 13 
pear on the face of the indorſement. 

So, if the payee direct by indorſement, that * the within 
muſt be credited to the account ofa third perſon.” This is 
not a transfer of the bil to that third perſon, but only an u- 
thority to the dfawees to give him credit for ſo much ; the 
payee 


E_ 
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payee does not mean to make himſelf liable as iadorfor; or to 


enable the other to raiſe money on the bill. 
 Anv, if in ſuch a caſe the drawee accept the bill, infledd 


of cancelling it, and an indorſement be forged and the bill 
negociated, the party who ſhall advance money on it muſt | 


ſuſtain the loſs; and if aſterwards a friend of the drawer, by 
miſtake, pay the bill for his honour, the drawer may recover 


| back the money, in an action for money had and received 


to his uſe; for it was the duty of the party advancing the 


money on 'the bill to read the ſpecial indorfement, and he 


mult ſuffer for his negligence. 

Trav s. where a bill was drawn by a TEE in Denmark on 
a houſe in London, payable to a perſon reſiding in Den- 
mark, or his order, and the payee made ſuch a ſpecial in- 
dorſement ; the drawees accepted and gave notice to the 
drawers and to the perſon in whoſe favour the indorſement 
was made, that they had received the bill, and placed it to 
the account of the latter; the clerk of the acceptors forged 
an indorſement to himſelf or order, from the perſon to whoſe 
account the money was to be credited, and diſoounted it at 
the Bank; the acoeptors failed before the day of payment, 


and a friend of the dra wers went to the Bank and paid the 
| bill for their honour: the drawers afterwards recovered back 
the money from the Bank, on the ground that this ſpecial 


indorfement reſtrained the negociability of the bill, and os. 
the money was paid by miſtake. 348 
Ir an indorſement be made in favour of an Mat and he 


indorſe it to another, no recovery can be had on that indorſe- 


ment againſt the infant, becauſe he eannot render hiniſelf 


liable by his contract; yet, as it is to be preſumed, unleſi 


the contrary appear on the face of the indorſement, that 
every indorſee has given a valuable conſideration, the infant's 
indorſement cannot be conſidered as ſuch a reſtraint on the 


negociability of the bill as to prevent the indorſee's recovery 


againſt the acceptor or drawer, or airy of the other in 
dorſors. 

Wurxr the transfer may be by delivery bly; that cube, 
" may" be made by any perſon who 7 any e whether ac- 


Ancher v. 
Bank of 
England. 


Doug. 615. 


(637.) 
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cident | 


Miller v. 
Race. 1 
Bur. 452. 
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cident o or theft, has obtained the poſſeſſion ; and any holder 


may recover againſt the drawer, acceptor or indorſor in 
blank, if he gave a valuable conſideration without know 
ledge of the accident. 

A Bank note for 211. 10s. payab * to one William 
Finney, or bearer, on demand, was ſent by Finney under 
cover by the General Poſt to his correſpondent in Oxford- 
ſhire ; the mail on the ſame night was robbed, andthis note 
among others taken and carried away by the robber; it after- 
wards came into the poſſeſſion of one Miller, an innkevper, 
for a full and valuable conſideration, in the uſual courſe of 
his buſineſs, without any notice or knowledge of its having 
been taken out of the mail. Finney hearing of the robbery, 
applied tothe Bank to ſtop the payment of this note, which 
was ordered, on his entering into ſecurity to indemnify the 


Bank; Miller afterwards preſented the note for payment, 


and delivered it to Race, a clerk of the Bank, who refuſed 
either to pay it, or to re- deliver it, Miller brought an action 
of trover againſt Race, for the recovery of the note; and a 
caſe ſtating theſe. circumſtances coming before the court, it 


was held that the plaintiff was intitled to recover; becauſe = 
there appeared no cireumſtange of colluſion in him; he had 


taken the note in the uſual courſe of his buſineſs, for a vatudble 


. conſideration, and the currency of theſe notes and the nature of 


trade required that the fair holder ſhould be protected even 
againſt the true owner, who could only recover them back 
from the e 1 other perſon who had given no 0 


for them. 126 | 
VA GHAN, a a in . gave to Bicknell, one 


of his ſhips. huſbands, a draught on his banker, Sir, Charles 


Aſgill, payable. to ſhip Fortune, or bearer : Bicknell loft the 
draught: the perſon who found it, or at leaſt was in polleſ; 


ſion, however he might have obtained that poſſeſſion, went 


four days after the note was payable, to the ſhop of Grant, 


a tradeſman at Portſmouth, and haying bought ſome tea, 


ave him the note in payment, and defired to have the ba- 
lance. Grant, ſtepped out to make inquiry who Vaughan 


might be, and being informed he was a 2 ref nn man, and 
that 


a 


NN 9" » 
w 
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that the note was in his hand-writing, gave the change out 
of the note, retaining the price o: the tea, Vaughan being 
apprized that Bicknell had loſt the note, ſent notice to Sir 
Charles Aſgill not to pay it. Payment being accordingly 


67 


refuſed, Grant brought his action againſt Vaughan as the 


drawer. The cauſe was tried by a ſpecial jury of mer- 
chants, who found for the defendant. On an application 


for a new trial, the court held that theſe notes were trans- 


ferable by mere delivery, and however the true owner may 
have loſt them, the fair poſſeſſor for a valuable conſideration 


was intitled to the money, and therefore granted a new trial. 


Taz ſame principle applies to the caſe of a bill negocia- 
ted with a blank indorſement. 

A BiLL was drawn at Halifax, by Rhodes and another, on 
Smith, Payne and Smith, bankers, in London, payable to 
William Ingham, or order, thirty one days aſter date, for 
value received. Ingham indorſed it in blank; John Daltry re- 
ceived it from him, and indorſed it in the ſack manner, and 


delivered it to Joſeph Fiſher ; it was ſtolen from Fiſher at 


York, without any indorſement by him: Peacock, amercer 
at Scarborough, afterwards received it from a man unknown, 
who called himſelf William Brown, and by that name in- 
dorſed it to. Peacock, of whom, he buught cloth and other 
articles in the way of his trade as a mercer, and gave him 
that bill in payment, receiving the balance in caſh and ſmall 


Peacock v. 
Rnoces et 
al. Doug. 
611.6613.) 


bills: it appeared that Peacock did not know the drawers, 
but had, ſeveral times before that, received bills drawn by 


them, which were duly paid. Peacock tendered this bill 
for acceptance and payment to the drawees, who reſuſed; 

on which he brought an action as the indorſee of Ingham 
againſt the drawers. A verdict by conſent was found foc the 
p'aintiff, ſubject to the opinion of the Court of King's Bench, 
on a ſpecial caſe ſtating the preceding facts. The court held 
that there was no difference bgtween a bill or note indorſed 


blank and one payable to bearer, They both paſs by deli- 


very, and poſſeſſion proves property in both caſes. The hol- 


der of either cannot with propriety be conſidered as aſſignee 
| of | 


I Os 


' 


Carvick v. 
Vickery, 
Doug. 630, 
(653.)in 
the Notes, 


Connor v. 


Martin. 1 


Str. 516. 
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of the payee. An aſſignee muſt take the thing aſſigned, 
ſubject to all the equity to which the original party was ſub- 
ject: if this rule were applied to Bills and Notes, it would 


ſtop their curreney, it would render it neceſſary for every 


indorſee to enquire into all the cireumſtances, and the 
manner in which the bill came to the indorſor: but the law 
is now clearly ſettled, that a holder coming fairly by a bill 
or note, is not to be affected with the tranſaction between 


the original parties, except in ſuch caſes as depend on parti- 


cular acts of parliament. 
Bo r a transfer by hs where that i is neceſſary, 


can only be made by him who has a right to make it, and 


that is ſtrictlx only the payee z or the perſon to whom he or 
his indorſees have transferred it, or ſome nm in 


the right of ſome of theſe parties. 
WER a Bill or Note is drawn in favour of 1 two or more 


in partnerſhip with one another, an indorſement by one will 


bind both, if the inſtrument concern their joint trade: fo, 
where it is in favour of them vr either of them, an indorſe- 
ment by one is a ſufficient transfer, though . not in 


partnerſhip. 
So, where a bill draws by two is made payable to them 


or their order, it would ſeem from principle, that either 


might transfer without the other; for when two perſons 
join in the ſame bill, they hold themſelves aut to the world 
as partners, and, for that purpoſe, are to be treated as ſuch; 

and when a bill goes out into the world, the perſons to 
whom it is negociated are to collect the ſtate and relation of 


the parties from the bill itſelf. If they appear on the bill as | 


partners, it may be of leſs public detriment to ſubject them 


to the inconvenience of being treated as ſuch, than to per- 


mit them to deny that they are ſo. 
Bor there is a univerſal uſage among al the bankers 4 


' merchants in London, that in ſuch a caſe, an nnen 


by one of the payees only is void. 
fr a Bill of Exchange or Promiſſory Note Ware or in- 


dorſed to a woman while ſingle, and ſhe afterwards marry, 


the right to indorſe it over belongs to her huſband, for by 


the marriage he is N to all her perſonal property. 


= 
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IF a man become bankrupt, the property of Bills and 


Notes of which he is the payee or indorſee, veſts in 


his 


65 


aſſignees, and the right to transfer is in then. And if in | 
fact he indorſe a bill or note after his bankruptcy, and that Beawes, 

be diſcovered before it be paid, the aſſignees may recover it. 
back from his indorſee in an action of trover, and if the mo- ö 
ney be received, they may recover the money in an action 


* 


for ſo much money paid totheir uſe. 


Ir he die, it devolves to his perſonal repreſentatives, his Rawliafon 
executors or adminiſtrators; and they may indorſe it, and 2 3 
their indorſee maintain an action, in the ſame manner as if 
the indorſement had been by the teſtator or inteſtate. But 
on their indorſement they are liable perſonally to the ſubſe. 
quent parties, and not as executors; for they cannot 


charge the effects of the teſtator. 


1 


ilſ. 1. 2 
Str. 1260 · a 
Barnes, 137. 
cited à Bur. 
1226. 


1 Term. 
Rep. 487. 


Tux may alſo be the indor/ſees of a Bill or note in their King. Tac. 
quality of executors or adminiſtrators ; as where they receive Thorn. 1 


erm. Rep. 


one from their teſtator or inteſtate, and in that character 487. Vid. 


they may bring an action on it againſt the acceptor or any ag 


of the other parties. | 


When a bill payable to order is expreſſed to be for the 


uſe of another perſon than the payee, yet the right of tranſ- 
fer is in the payee, and his indorſee may recover againſt 


the drawer or acceptor. 


Oxx Cramlington drew a Bill of Exchange on Rider, p 


able to Price or order, for the uſe of one Calvert. Pride 
dorſed this bill to Evans. Rider accepted the bill, but 


not pay it at the day. On which Evans, as indorſee of Price, 


. 
- * 

— 

7 * 

E 

In- 


did 


brought his action againſt Cramlington, the drawer. Cram- 
lington pleaded that Calvert, for whoſe uſe the money was 
to be paid, being an officer of Exciſe, and indebted to the 


King, an Exchequer proceſs had extended in the hands of 


the defendant, a ſum equal to that containedin the bill. x - 
gu x the court held that Calvert had only an equitable right 
to have the money, and could not have maintained an action 
againſt the acceptor; and the indorſement by Price to Evans 


being for value received, Price had received the very Oey 
* 


to which Calvert had an equitable tile; but the ſum dema 


ed 


315. 


Evans v. 
Cramli x- 
ton. Eaſt. 2 
Jac. 2 
Carth. 5g. 2 
Vent. 309. 
2 8how. 509. 


Car th. 403. 


Carth. 466. 
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£d by Evans was not that ſum, but another due to him for 
value given, in which Calvert was not concerned; and 


therefore the money in demand was not extendible in the 


hands of the defendant; and his plea of courſe was bad, 
and the plaintiff intitled to recover. 

AN indorſement to the order of a perſon, is of the ſame 
force as an indorſement to that perſon or his order, and he 
may maintain an action on ſuch indorſement in his own 
name; for among tradeſmen this form is common, though 


it be intended to be mage payable to Oe perſon whoſe order 


is mentioned, 

Bur an "WAR by whinh ork only of the money is 
ordered to be paid, is not valid to charge the drawer or ac- 
ceptor ; becauſe by ſuch indorſement he would be liable on 


one contract to as many actions as the payee or indorſqr 


: s think Wt 


; +217 .998 gilt Wick P, VI. 
Engagement of the ſeveral Parties. 


2 * the very act of drawing a bill, a man comes under 
an implied engagement to the payee and to every fubſequent 
holder fairly intitled to the poſſeſſi on, that the perſon on 


| whom he draws, .i is capable of binding himſelf by his ac- 
- ceptance; that he 1s to be found at the place of which he is 


| B-awes, 7 
459. ” 


deſcribed to be, if that deſcription be mentioned in the bill; 
that if the bill de duly preſented to him, he will acoept it in 
writing on the bill itſelf according to its tenor; and that he 
will pay it when it becomes due, if preſented i in er! time 
for that purpoſe. | 

' In default of any of theſe particulars, the drawer is liable 
to an action at the ſuit of any of the parties | before mentioned, 
on due diligence being exerciſed on their parts, not only ifor 
the payment of the original ſum mentioned in the bill, but 
alſo in ſome caſes for damages, intereſt and coſts: and he is 
equally anſwerable whether the bill was drawn on his o-]n 


account, or on that of a third perſon; for the holder of the 
bill 


bill is not to be affected by the eircumſtances that may exiſt 


tries, but it is certainly not ſo here; for it has often been de · 


had . ED has not been performed. 0 vns 11 


been the period when the gebt? was e es 
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between the drawer and another: the perſonal credit of the 
d-awer being pledged for the dve honour of the bill. 

Ir a man write his name on a blank piece of paper, and 
d-liver it to another, with authority to draw on it a Bill of 
Exchange to any amount, at any diſtance of ti time, he renders 
himſelf liable to be called upon as the drawer of any bill fo 
formed by the perſon to whom he has you the oy 


Bl. Term. Rep. C. B. 313. a 
IF the drawee do not accept, and the holder rake the FRE 3 


| requiſite on his part to charge the drawer, it is ſaid the latter 2 Sb. 
is bound to anſwer the money and damages, or give ſufficient * 


fecurity to anſwer them within doubſe t the ay" the etl bill 
had to run. 
By the manner in which this alternative i 1s e it Vid. ed 
would ſeem that the drawer is not under an abſolute obliga - 
tion to make immediate ſatisfaction, and that the other party 


muſt be contented with the latter part of it at the pleaſure of 


the drawer ; ſuch may be the law and cuſtom in other coun- 
Mitford v. 


Mayor. 
termined, that if acceptance be refuſed and the bill returned, — FA 


this is only notice to the drawer of the refuſal of the drawee; 
but that the period when the debt of the formeris to be con- 
ſidered as contraQed, is the moment he draws the bill, and 
an aQtion may be immediately commenoed againſt him, 
though the regular time of payment, according to the tenor 
of the bill, be not artived. For the draweenot having given 
credit, which was the ground of the contract, what thed: aver 
ON this principle i it has been held, that if a man 1 A cer Fe 


bill, and commit an act of bankruptcy, and aſterwards the Sur 949 
cited, 3 


bill be returned for non- acceptance; the debt is contracted Will. 16 
2 


before the act of bankruptey, and may be proved under the . 
commiſſion, and therefore a certificate obtained on that eom- 
miſſion will be a bar to an action on the bill: : which could 


not have been the caſe, it the notice of e had 


Wuürn 


72 


1 Salk. 133. 


2 Show. 
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 Waxn a Bill of Exchange i is indorſed by the perſor, to 


441. 494.2 Whom it was made payable, as between the indorſer and 


Bur. 574. 


indorſee, it is a new Bill. of Exchange; as it is alſo between 
every ſubſequent indorſer and indorſee ; the indorſer there- 


| fore, with reſpect to all the parties ſubſequent to him, ſtands 


in place of the drawer, being a collateral ſecurity for the ac- 
ceptance and payment of the bill by the drawee : his indorſe- 
ment impoſes on him the ſame engagement that the drawing 


of the bills does on the drawee; and the period when that en- 


gagement attaches is the time of the indorſement. 


Norm will diſcharge the indortor from his engage- 


ment but the abſolute payment of the money; not even a 


judgment recovered againſt the drawer, or any previous in- 


dorſor, as appears from the following caſe. 


Tux plaintiff, as laſt indorſee of a Bill of Exchange, brought 
an action againſt the laſt indorſor, who pleaded that the plain- 
tiff had ſued and recovered againſt the original drawer, and 


that the judgment was ſtill in force; to this the plaintiff de- 


murred. In favour of the defendant it was argued, that 


though the plaintiff might originally bring his action againſt 
eeither the drawer or any of the indorſors, yet, having made 


his election, he ſhould not therefore be permitted to reſort to 
the others, for that, it was ſaid, would deprive ſome of them of 
their remedies, and election was to chooſe either one or 
the other, and not every onę ſueceſſively: and this caſe was 
compared to that of a treſpaſs done by ſeveral, where the 
party injured, having brought his action againſt one, and re- 


| Covered judgment, he cannot afterwards recover damages 


againſt any of the others, becauſe the action is founded on 


uncertain damages, which being aſcertained wh the firſt action 


cannot be brought in queſtion again. 
Fox the plaintiff it was argued, that as no exc? ption was 


taken to the declaration, the whole queſtion was confined to 


the validity of the plea. No plea can be a good bar to an 
action, which is not in reaſon 2 good anſwer to the matter 
charged in the declaration, nor an evaſion of it: the fact in 
this plea is no anſwer to the charge: the fact alledged is that 


a din was drawn and directed to on paid to the defendant ; 
aint 
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that he by indorſement ordered the contents to be paid to the 
plaintiff: the cuſtom of merchants is, that he who indorſes 
or ſubſcribes a Bill of Exchange, and by ſuch indorſement or 
ſubſcription orders the acceptor to pay the contents to an- 
other, becomes chargeable to pay that money himſelf, incaſe 
the indorſee or payce do not otherwiſe receive it: it is here 
alledged that the money is not paid, and it muſt be agreed 
that ſuch an allegation is neceſſary in every declaration of 
this kind, and had it been omitted the defendant might have 
mr Every indorſor is chargeable, becauſe he is ſup- 
poſed to have received the value at the time of the indorſe- 
ment: the law implies that, if the indorſee had then aſked 
the indorſor, what if this bill be not payed by the drawee ? the 
anſwer would have been, the drawer is a good man : but 
what if the drawer ſhould fail? then I will pay you; this is 
as ſtrongly implied as if it had been written in expreſs terms: 
the contract of the indorſor is diſtin& from that of the drawer, 
by implication of law and the cuſtom of merchants : he is as 
a collateral ſecurity, that, if the acceptor or the drawer do 
not pay the money, he will: the greater the number of in- 
dorſors, the better is the bill eſteemed, if before the day of 
payment, becauſe every name is an additional ſecurity, and 
the indorſee as frequently receives it on the credit of the iu- 
dorſor, as on that of the drawer or acceptor. 

As it is neceſſary for the plaintiff to alledge the nonpay- 
ment of the money, in order to charge the defendant; ſo to 
diſcharge himſelf, the latter muſt ſhew that it has been paid; 
for the nature ofhis undertaking is ſuch, that if the acceptor 
do not pay it at the day, or afterwards ſatisfaQtion be 11ad* 
by ſomebody, he will ſee it paid: but what is the defence 
ſet up here ? it amounts tono more than this; you have ſued 
the drawer, and recovered a judgment int him, and he has 
not paid you, there fore I will not pay you; the drawer was 
bound to pay you as well as I, if the acceptor did not, there- 
fore as he has not paid you, ſo neither will [: every indorſe- 
ment being a new bill, has two effects; it transfers to the 
indorſee, the indorſor's righitofaGion againſt the drawer and 
acceptor 3 and it creates an obligation on the indorſor, that 

the 
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the indorſee ſhall be ſatisfied : can a recovery then againſt the 
drawer without ſatisfaction diſcharge that engagement? 

Tuis caſe differs in two very material points from the 
caſe of treſpaſs: in treſpaſs the action may be brought jointly 
againſt all the treſpaſſers, but here the undertakings of the 
drawer and indorſor are diſtinct, and a joint action cannot be 
brought againſt them both: again, trover and treſpaſs are 
founded on a wrong, and the damage 23 aae uncertain z and 
when they are reduced to a certainty by the verdict and judg- 
ment, they are changed into another nature from an action 
for a wrong to an action for a right, and the plaintiff cannot 
reſort back to any of the other parties to demand the uncer- 

tainty again: but this is an action founded on a right, and 
the recovery againſt one does not alter the nature of the 
claim againſt the other: the damages are certain, and the 
contract ſeveral ; and there is an exact reſemblance between 
this caſe andthat of two obligors in a bond: there judgment 
againſt one is not pleadable to an action againſt the other; 
nothing leſs than ſatisfaction will diſcharge the debt; becauſe 
the undertaking is | ſeveral, each being bound for the pay- 
ment. 

Tux ſame reaſon holds.in this caſe ; by the plaintiff's I ng | 
ment againſt the drawer, the defendant's promiſe or con- 
traQ 1s not changed, but his undertaking! toſce the debt paid 
ſtill continues. 

As to his having made his election, that docteine does not 
apply here; this is not like the caſe of a man having two 
remedies to enforce the performance of one contract, as in 
the caſe of rent, where the landlord has two remedies, an- 
nuity and diſtreſ s, and after he has choſen to purſue one me- 

thod, he is barred from the other: but here there are not 
different remedies on the ſame contract, but the ſame reniedy 
on ſeveral diſtin& contracts; for the drawer, acceptor, and 
indorſor, are all chargeable on their ſeveral contracts: would 
this plea be good in the mouth of the acceptor ? it cannot be 
pretended that it would, for his contract is of quite a different 
nature from that of the drawer ; and that of the indorfor i is as 


diſtinct as that. 8 
Tux - 
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Tux great objection is, that we have inverted the courſe 


of proceeding, and deprived ſome of the parties of their re- 
. medies, if we ſhould be admitted to reſort back to the indor- 


ſor; but it is conceived the caſe is otherwiſe ; for the judg- 


ment againſt the drawer will not be pleadable againſt the 
defendant, if he ſue him after he has paid us ; we have rather 
purſued the right method, in ſuing the firſt obligor, the 
_ drawer, and not finding ſatisfaction from him, we reſart to 


the defendant. 


NoTwi1THSTANDING theſe arguments in favour of ths . 


plaintiff, judgment was given for the defendant ; but it was 
\ afterwards reverſed in the Exchequer chamber. 

NEITHER is the engagement of an indorſor diſcharged by 
an ineffectual execution againſt the drawer or any prior or 
ſubſcquent indorſor. 

A BiLL was indorſed by Sheridan, and afterwards by 
one Boon, and came into the hands of Hayling, who ſued 
Boon, and took him in execution, and afterwards let him 
out on a letter of licence without paying the debt. He then 
ſued Sheridan, and held him to bail; Sheridan not paying the 
bill, Hayling brought a third Aion againſt Mulhall, one of 
the bail, who inſiſted that the debt was ſatisfied by the im- 
priſonment of Boon. But it was obſerved by the court, 
that each indorſot is independent of the reſt, and that the bill. 
holder had a right to ſue all the indorſors till the bill was ſa- 
tisfied: the law indeed ſo highly regards the liberty of the 
ſubject, that the taking of his body in execution, is, with re- 
ſpect to him, a full ſatisfaction of the debt. But it only 
operates as a diſcharge to the identical perſon ſo impriſ oned ; 
it does not diſcharge even his goods after his death, ſince the 


Hayling v. 
Mulhall. 2 
Bl. Rep. 


1235. _ 


ſtatute of James the firſt. The remedy ſtill remains, after 


the death or diſcharge, againſt every other indorſor. 


Ox a Promiſſory Note the engagement of the payee and 


other indurſors is ſimilar to that of the drawer, payee, and 
indorſors of a Bill of Exchange, as far as that engagement can 
apply, which is for payment only; the acceptance being 
a made by the bare n of the note. 
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Tux engagement of the drawer and indorſors is however 
ſtill but conditional: in order to intitle himſelf to call upon 
them in conſequence of it, the holder undertakes to perform 
certain requiſites on his part, a failure in which precludes 
him trom his remedy againft them. 

WHERE the payment of a bill is limited at a certain time 
after ſight, it is evident the holder muſt preſent it for ac- 
ceptance, otherwiſe the time of payment would never come: 
it does not appear, however, that any preciſe time, within 


which this preſentment muſt be made, has in any caſe been 


aſcertained: but it muſt be done as ſoon as, under all the cir- 
cumſtances of the caſe, that can conveniently be done; and 


all that has been ſaid on the preſentment of Bills and Notes 


payable on demand, ſeems exactly to apply here, that which 
might be conſtrued as unneceſſary delay in the one caſe, 
having evidently the ſame tendency to preduce inconvenience 
or loſs to the preceding. parties in the other. 

WHETHER the holder of a bill, payable at a certain time 
after the date, be bound to preſent for acceptance imme- 
diately on the reeeipt of it, or whether he may wait till it 
become due, aud then preſent it for payment, is a queſtion 
which ſeems never to have had a direct judicial determination: 
in practice however it frequently happens that a bill is nego- 
ciated aud transferred through many hands without accep- 
tance, and not preſented to the drawee till the time of pay- 
mer, and no objection ever made on that account. 

WaHEReE indeed a bill is remitted to a factor or agent, to 
procure acceptance, for the benefit of his principal, it is the 
duty of the factor to uſe all diligence to have it accepted, and 
to give advice to his principal of the event, that he may take 
the proper ſteps in caſe of non- acceptance, and the factor 
may be liable to make good any loſs to his principal ariſing 
from his negligence; but this does not affect the bill elf, 
nor the right of the principal on it. 

Ir, however, the holder in fact prefent the bill for accep- 
tance, and that be refuſed, he is bound to give regular no- 
tice to all the preceding parties to whom he intends to re- 
ſort for non-payment ; to the drawer, that he may know how 

| | to 
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to regulate his conduct with reſpe& to the drawee, and make 
other proviſion for the payment of the bill; and to the in- 
dorſors, that they may ſeverally have their remedy in time 
againſt the parties on whom they have a right to call: and 

if, on account of his delay, any loſs acerue by the failure of 

any of the preceding parties, he muſt bear the loſs. „ 
Tuvus, if in the mean time the drawer fail, the holder 8 
cannot call on the payee indorſor, becauſe he can have no Bur. 260. 
remedy againſt the drawer. ” 


So, alſo, if the drawee fail, the holder cannot recover — Na 


_ againſt either the drawer or indorſor, becauſe if he could, a 1 Term. 
loſs muſt fall on one of them, as the drawer can have no . 7% 
remedy againſt the drawee. | 1 e 2 

Nox will it make any difference, though the indorſor, from 5 Bur. 4670. 
an ignorance of the law, thinking himſelf bound to make good 
the money, promiſe afterwards to take up the bill at ſome 

Mu cn leſs can the indorſor be bound by a propoſal to diſ- ego | 
charge the bill by inſtalments, made after the return of te 
bill for non-payment, under an ignorance of acceptance 
being refuſed z more eſpecially if that propoſal be rejected by 
the indorſee. 1 e 
Ir an acceptance varying from the tenor of the bill be of- Mar. 15. 

fered by the dra wee, the holder acquieſcing muſt ſend the 
ſame notice to the preceding parties, as if acceptance were 
refuſed, otherwiſe he cannot have recourſe to them; for to 
admit of ſuch acceptance without notice, is to give credit to 
the acceptor. | | 8 

Ir is alſo the duty of the holder of a bill, whether accepted 
or not, to preſent it for payment within a limited time; for 
otherwiſe the law will imply that payment has been had, and 

it would be prejudicial to commerce if a bill might riſe up to 
charge the drawer at any diſtance of time, when all accounts 
might be adjuſted between him and the drawee. But ſo little Allen v. 


Dockwra- t 


was 4t underſtood at- the beginning of this century, within Salk. 129. 


what time payment was to be demanded, that caſes are re- Darrack v. 
ported of ac brought againſt the drawer feveral years — — 5 
aſter the bills were due, _ demand from the wr SE 
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There is alſo a difference in the ternis in which the time for 


preſentment is preſoribed by the judges: in one caſe it is 


ſaid, that with reſpect to foreign bills, the drawee has three 
dare to pay them, and no demand needs be made till the 
expiration of the three days, and if within that time he fail, 
the indorſor is chargeable, and after the expiration of the 
three days, the indorſce may take the ſteps neceſſary to intitle 


him to his remedy againſt the preceding parties: but in an- 


other place itis laid down that the time of payment is the 
laſt of the three days, and on that the money muſt be de- 
manded; and if the laſt be Sunday or a great holiday, the de- 
mand hog be made on the ſecond.. The laſt is the rule 
adopted now. 

WuerTHER the three 4 of grace ought by lav to be al- 
lowed on a Promiſſory Note does not ſeem to have been 
hithertojudiciouſly determined, thoughin practiſ e it be uſually 
done. In one caſe Mr. Juſtice Denniſon is ſaid to have 

ruled that they were not to be allowed, but that caſe is men- 
tioned with a quere. In another, where the queſtion was, 
whether the action was not commenced before the cauſe of 
action accrued, Mr. Juſtice Buller is reported to have ſaid, 
that he doubted whether the allowance was to be made; but 
as it appeared that independently of the three days, the action 
had been commenced too ſoon, the point was not generally 
confidered. Ina ſubſequent caſe, this point was incidentally 
mentioned. "hat was an action on the ſtatute of uſury, in 
which the plaintiff declared on a contract to forbear for four 
calendar months and three days. The evidence was a Pro- 
miſſory Note payable at four months from the date, and it 
was objected for the defendant that this was a variance. But 
Lord Mansfield obſerving that in a computation of intereſt 
made by the defendant himſelf, and which was in evidence, 
the three days of grace were allowed, he thought this deci- 
ſive againſt him, without determining the general queſtion. 

Ox principle, there ſeems little reaſon why the three days 

of grace ſhould not be allowed. They were originally al- 
lowed on Bills of Exchange by cuſtom eſtabliſhed by the 
Aniverſ al eonſent of merchants. This! ſtatute cf Queen Ann, 

o : which 


ſay that, in this reſpect, they ſhall be conſidered in the ſame 


- negociable in the ſame manner, and gives the [ame remedy to 
the poſſeſſor: and it is fair to preſume it was intended, that 


general practice ever ſince the ſtatute has been to make the 


under the conviction that he is not to be called upon for pay- 


day, till the ſecond: he who takes the note, and every other 
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which was made to put Promiſſory Notes on the ſame footing 
with Bills of Exchange, does not certainly in expreſs terms 


light, for then there could be no doubt; but it renders them 
as far as the nature of them admitted a com pariſon with Bills 
of Exchange, they ſhould have the ſame incidents. The 
allowance; every man who makes a Promiſſory Note does it 


ment till the third day, or, if that be Sunday or a great holi- 


poſſeſſor, reſpectively purchaſes it under the opinion that 

they have no right to call on the drawer till that time. 
PERHAPS the real reaſon why the point has not been judi- 

cially determined, is that no mercantile man ever entertained 


an idea that he had any right to diſpute it: and it does not 


appear to be venturing too much, to ſay that he who ſhall 
allow the days of grace on a Promiſſory Note in the ſame 
manner as on a Bill of Exchange, is in no danger of having 


neglect imputed to him, or, on that account only, to be de- 


barred of his remedy againſt the collateral undertakers in de- 
fault of payment by the drawer. 
A PRESENTMENT either for payment or acceptance muſt 


| * made at ſeaſonable hours: and ſeaſonable hours are the 


common hours of buſineſs in the place where the party lives 
to whom the preſentment is to be made. 


Ir acceptance or payment be refuſed, or the drawee of the te Rte 


vid. 1 Str. 


bill or maker of the note has become infelvent or has ab- 441, 618. 


Daggliſh v. 
ſconded, the holder muſt give notice to the preceding par- Weatherby, 


ties; and in that notice it is not enough to ſay that the 2 Bl. Rep. 


drawee of maker refuſes, is inſolvent, or has abſconded, but 2 88 


it muſt be added, that the holder does not intend to give 1 Str. 649. 


him credit. The purpoſe of giving notice is not merely that 2 2 


the indorſor ſhould know that default has been made, for he Brown: 1 


is chargeable only in a ſecondary degree; but to render him e 


170. 


liable, it wult be ſthewn that the holder looked to him for 
6 | G 2 payment, 


M. 21. C Il. 
per Twiſ- 
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Mod. 27. 
Mar. 16. 


x Term, 
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payment, and gave him notice that he did ſo. A caſe might 
eaſily be imagined, where the indorſor might have notice 


from the holder, and yet would not be liable; as if that 
notice contained circumſtances which ſhewed that the in- 
dorſee had given. time and credit to the e or 


maker | 
Ix is therefore neecſTary that notice ſhould come from the 


indorfee himſelf: it is not ſufficient that the indorſor ſhould 


be informed by ſome third perſon, as by the drawee.or maker, 
that he does not chooſe to accept, or eannot pay. i 


War ſhould: be confidered as a reaſonable time within 


which notice ſhould be given either of non · acceptance or 


non- payment, has been ſubject to much doubt and uncer- 


tainty: it was once held that a fortnight was a reaſonable 


time, but that is now much narrowed. 
Wrru reſpect to acceptance, it is uſual to leave a bil for 
that purpoſe with the drawee till the next day, and that is not 


conſidered as giving him time; it being underſtood to be the 


uſual practice: but if, on being called on the next day, he 
delay or refuſe to acbept according to the tenor of the bill, 


the rule now eftabliſhed, where the parties, to whom notice | 


is to be given, refide at a different place from the bolder and 


dra wee, is that notice muſt be ſent by the next poſt. Under 


the ſame eireumſtances, the ſame rule obtains i in the caſe of 


non-payment. 


So, alfo, in cafe the drawer or maker has abſconded, or 
cannot be found, notice of theſe cireumſtances, either in Tate 


of non acceptance or non. payment, muſt be ſent by the fic 


ſt. 
— the great difficulty has been to eſtabliſh any general 
rule, where the party intitled to notice reſides in the ſame 
place, or at a place at aſl mall diftance from that in which the 
holder lives. On this point, as well as on the queſtion, of 
what ſhall be conſidered as a reaſonable time for making the 
demand of payment, it has been an objeQ of no little contro- 
verſy, whether it was the province of the jury, or of the 


- judge, to decide: till lately, i it ſeems the ury had been per- 


mitted to determine on the particular circumſtances of eac 
individual 
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indridual caſe what time was reafonably to be allowed, 
either for making demand or giving notice: ü 
Bur it having been found that this was productive 5 Hall. B. R. 
leſs ungeftainty and inconvenience, the eourt on ſeveral oc- 8 3 
caſions 1 ave laid it down as a principle, that what ſhall be Doug. 515 
conſidered as a reafonable.time in either caſe is aqueſtion of Rev byors _ 
law: juries have however ſtruggled ſo hard to maintain their -4 Appin 
privilege i in this reſpe&, that in two eaſes they have narrowed el BM | 
| the time for demand, contrary to the opinion of the court; 5 __ III. 
| and on a ſecond trial being granted, have in both caſes 5 5 8 
hered to their opinion, contrary to the direction of the judge. 
| In one of them, however, an application being made for a 
third trial, the court would have granted it, had not the plain- 
tiff preeluded himſclf by proving his debt under a commiſſion 
of bankrupt which had iſſued againſt the drawees of the bill 
between the time of the verdict and the application, | 
Ix a third caſe, where the ſtruggle by the jury was to give. 1 Term. 
i A longer time or notice than was neceſſary, the court ad- Tindal . 
hered to their principle, and granted no leſs than three trials. ene, Rep 
Tuis caſe was an action by the indorſees of a Promiffory 16. 
Note againft the indorſor. The circumſtances were theſe: 
on the 2 iſt of Auguſt, 1784, the note in queſtion was made by 
; one Donaldſon for 351. payable ſix weeks after date; on the 
f fifth of October, 1 784, the day on which the note became due, 
allowing for the three days of grace, Howell, the plaintiff's 
y clerk, called at Donaldſon's at ten in the morning, and, not 
finding him at home, he left word that the note was due, and 
* deſired Donaldſon would ſend for it at his maſter's, whero it 
lay, and take it up; onthe next day, the ſixth of October, he 
called again at Donaldſon's, who told him he would take it 
up that day within the banking hours, which were from nine 
to four o' elock; the note not being taken up that day, he 
called again on Doane on the ſeventh, and not finding 
him at home, he was ſent to the defendant to tender the note, 
who refuſed to pay it, ſaying the plaintiffs. had made it their 
own. Donaldſon proved at the trial, that immediately on 
his parting with Howell on the ſixth, he went te the defen- 
darit's houſe, and, not finding him at home, left a meſſage 


with 


— 
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with his wife thatthe note was due; that he, Donaldſon, could 2 


not pay it, but that if the defendant would take f it up, he 
would make it good to him. 

IT appeared that all the parties lived at Briſtol within 
twenty minutes walk of each other. 


Ox the firſt trial the jury gave a verdict for the plaintiffs, 2 


On an application for a new trial, the court held that the bill 
had been diſhonoured on the fifth, and that notice to the in- 
dorſor ſhould have been given the ſame day ; that by not 
giving it then, the holder had given credit to the maker and 
diſcharged the indorſor, and therefore they granted a new 


trial, on the ground that the jury had taken upon them to 


| decide on a matter of law : on the ſecond trial the jury gave 


a ſimilar verdict, and a third trial was granted. It ſeems 


therefore fully eſtabliſhed, that what ſhall be reaſonable time 


is a queſtion of law: but it ſeems almoſt impoſſible to fix any 


1 Term. 
Rep. 410. 


Bickerdlike 
v. Bollmaa, 
1 Term. 


Rep. 405. 


other rule than this, that demand muſt be made, and notice 


given as ſoon as, under all the circumſtances, it is poſſible 


ſo to do. 
Tus reaſon why the law requires notice is, that it is pre- 


ſumed that the bill is drawn on account of the drawee's 


having effects of the drawer in his hands; and that if the 
latter has notice that the bill is not accepted, or not paid, he 


may withdraw them immediately. But if he have no effects 


in the other's hands, then he cannot be injured for want of 


notice, and if it be proved on the part of the plaintiff, that, 
from the time the bill was drawn, till the time it became 


due, the drawee never had any effects of the drawer in his 
hands, notice to the latter is not neceſſary in order to charge 
him, for he muſt know whether he had effects in the hands 
of the drawee or not: and if he had none, he had no right 


to draw upon him, and to expect payment from him; nor 


can he be injured by the non-payment of the bill, or the want 
of notice, that is has been diſhonoured. 

A quesTION ariſing on the validity of a commiſſion 
of bankrupt on account of the inſufficiency of the debt 
due to the petitioning creditor, the facts appeared to be 
theſe : the bankrupt being indebted to the petitioning cre- 

ditors 
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ditors in the ſum of 1151. 3s. 8d. On the 15th of Septem- 


ber, 1784, drew a bill for 20l. on the defendant, * who, till 
the time of the bankruptcy and of the bill becoming due, was 
acreditor of the bankrupt,” payable to the petitioning credi- 
tors, two months after date, and paidit to them on account 
of part of their debt: the bill was preſented for payment on 


the 18th of November following, and diſhonoured. No notice. 
however was ever given by the petitioning creditors to the 


bankrupt, or left at his houſe ; a commiſſion iſſued againſt the 
drawer on the 20th of November, on which he was declared 
a bankrupt in the afternoon of the 24th ; that commiſſion 
was afterwards ſuperſeded, and another commiſſion was iſſued 
on the petition of the parties on the amount of whoſe debt 
the preſent queſtion aroſe, If the petitioning ereditors, by 
not giving notice to the bankrupt of his bill being diſhonour- 
ed, had made the bill their own, their debt was reduced 

within 100]. and then the commiſſion could not be ſupport- 
| ed; but if notice was not neceſſary, the bill was not pay- 


ment; their debt remained as it originally was, and the com- - 
mifon was valid. On the principles before ſtated, the 


court held that notice in this cafe was not 1, and 
therefore the commiſſion was good. 

Vr though it appear that the drawer had no effects in 
the hands of the dra wee, no action can be maintained againſt 
the indorſor if no notice was given him of the bill being 
diſnonoured; for though the drawer may have received no 


1 Term. | 
Rep. 714. 


injury, the indorſor, who mult be preſumed to have Paid . 


valuable conſideration for the bill, probably has. | 

THOUGH in the caſe where the drawer has effects in the 
hands of the drawee, the want of notice cannot be waved by 

a ſubſequent promiſe by him to diſcharge the bill; yet 
ee he had no effects, it may; though it appear that in 
fact he ſuſtained an injury for want of ſuch notice: ſuch a 
ſobſequent premiſe is an acknowledgment that he had no 
right to draw on the drawee, and if he has in fact ſuſtained 
damage it is his own fault. 

Bur where damage in ſuch a caſe has been ſuſtained, and 
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no ſubſequent promiſe appears, it may be very doubtful 
whether want of notice can be waved. 
STEPHENS, reſiding at Newfoundland, drew a bill in fa- 
vour of Rogers on Birbeck and Blake in London, value re- 
ceived tor the uſe of William Calvert at Liverpool ; Rogers 
preſented the bill for acceptance, which was refuſed, and af- 
terwards for payment, which 8 alſo refuſed; but he ſent 
no notice to the drawer of the refuſal to accept: he afterwards 
brought an action againſt Stephens as the drawer, at the 
trial of which, the defence ſet up was the want of notice of 
non- acceptance, which was rebutted by ſnewing that the 
drawee never had any effects of the drawer in his hands, and 
by a ſubſequent promiſe appearing of the drawer to the plain- 
tiff's agent; on which account a verdiQ, by the direction 
of the judge, was given for the plaintiff. | 
On an application for a new trial, the defendant's counſel 
ſtated, that, in addition to the above circumſtances, they had 
en to ſhew that the defendant really had been injured 


for want of notice; that they thought ſuch evidence had been 


offered and refuſed, and that his lordſhip had given his opinion 


on an admiſſion of its truth: but his lordſhip ſaid he had no 


note or recollection of any evidence of that kind having been 
tendered. The circumſtances were theſe :. the defendant and 


Calvert had had dealings together previous to the departure 


of the former for Newfoundland, and he had a right to draw 


von Calvert at the time when the bill was drawn, having ad- 


vanced money on his account to the amount of the bill. 
Under theſe circumſtances Calvert had directed the defendant 
to draw on Birbeck and Blake as his agents, inſtead of draw. 
ing on him. The defendant accordingly drew the bill, on a 
ſuppoſition that Calvert realiy had effects in their hands to 
anſwer it. It turned out however that he had none, but that 
was not known to the defendant ; who, on his return to Eng- 
land, relying on his bill having been duly honoured, as he had 
had no notice to the contrary, had ſettled his accounts with 
Calvert, and had delivered up to him goods and effects which 
he held in his hands of greater value than the amount of the 


bill; and that Calvert had ſince become inſolvent. 
REASONING 
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5 Rr ASONING on theſe facts, the counſel ſor the deſendant | 
contended that the principle, on which it had been held that 


no notice was neceſſary to be given to the drawer ofthe non- 
acc:ptance of his bill when he had no effects in the hands of 


the drawee, was deciſive that it ought to have heen given in 


the preſent caſe. Beſide the preſumption of fraud againſt a 
man who draws a bill, on another who, he knows, has no ef- 
fects to anſwer-it, one of the principal grounds aſſigned by 
the court for their opinion was, that no injury could arife to 
the drawer for want of notice. That reaſon therefore could 
not apply, where the drawer acted fairly, and had actually 
ſuſtained an injury for want of notice. That caſe too is an 


exception to the general rule; nothing is better eſtabliſned 


than that the holder of a Bill of Exchange o which ac- 


ceptance is refuſed, is in general bound to give notice of ſuch 


refuſal to the drawer z if from any collateral circumſtanees he 
take upon himſclF to withhold it, he acts at his peril. If it 
appear that the drawer could receive no infury from the want 
ofit, he is indeninified by the event; but ill he is in guilty of 
negle&, the conſequences of dich to him, are only avoided 
by that circumſtance. - The very form of this bill was ſuf- 
ficient notice to the holder that it was to be paid out of Cal- 


 vert's effefs; for it l ait to he thr bis ve. So dat 
was more rcaſon than uſual to imagine that want of notice 


might be prejudicial to the defendant. Conſidering the 
queſtion even in a general point of view, it would be highly 


detrimental to commerce, if it were to be laid down as a 


general rule without exception, that the objection ariſing 
from want of notice in theſe caſes might be done away by 
ſhewing that the drawee had no effects of the drawer in his 
hands at the time. Nothing is more common than for mer- 


chants abroad, who are about to ſhip goods to their on- 
ſignees or factors in England, to draw Bills of Exchange on 


them, before the goods come into their hands; in which 
caſes, the moſt material injury might ariſe to theſe traders 
from want of notice that the bills had not been accepted, 


ſince they might be deprived by that mean of the opportus | 


nity. of ſtopping their goods in their ar. 
To 
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To this it was anſwered, that admitting the full force of 
the evidence before ſtated, it could not vary this caſe ; for 
that as between theſe parties, it was not neceſſary for the 
holder of a bill to look to any other perſons than thoſe who 
are liable on the face of the bill itſelf. * He cannot enter into 
the particular grounds which induc2 the drawer to draw the 
bill, or the drawee to refuſe his acceptance ; it would lead to 
endleſs uncertainty if he were bound to do ſo. If one man 
chooſe to draw a bill, having no funds ofhis own in the hands 
of the drawee, but relying on the caſualty of the ſtock of an- 
other who has miſled him, he has his remedy againſt that 
perſon, but that makes no alteration in the law relative to 
the holder of ſuch a bill. The rule of law is clear, and 


operates with a double aſpe@ in this caſe; for ſuppoſing the 


plaintiff was bound to take notice that this was in reality the 
bill of Calvert, and not of the defendant Stephens, whi chit 


purports to be, ſtill the rule would apply againſt the latter, 


for it appears that Calvert himſelf had no effects i in the hands 
of the drawees. | 

So much of this reaſoning, Gai Qs pokes to the par- 
ticular caſe appears, fallacious, for the real queſtion was not 
whether Calvert himſelf could have drawn on the preſent 


drawees, but whether the defendant having a clear right to 


draw on Calvert, and being directed by him to draw on his 
agents, not knowing that they had no effects of Calvert's, 
was entitled to notice from the holder of his bill being diſ- 


| konoured. 


Bur on this occaſion, the court did not think proper to 


decide on the general queſtion, firſt becauſe the circum - - 


ances here mentioned did not appear to have been offered 
in evidence at the trial; and ſecondly, becauſe if they had, 

whatever might have been the effect of them in favour of the 
defendant, he had precluded himſelf from taking advantage 


-+ of it, byhis ſubſequent promiſe to diſcharge the bill. 


1 Term. 


5 Rep. 170. 


— 


Ix the manner in which notice either of non- acceptance 
or non-payment is given, there is a remarkable difference be- 


teen inland and foreign bills: in the former, no particular 


formn of words is neceſſary, to intitle the holder to recover 
againſt 
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againſt the drawer or indorſors, the amount of the bill on 
failure of the drawee or acceptor z it is ſuſficient if it appear 
that the holder means to give no credit to the intrer, but to 
hold the former to their reſponſibility. 


Bur in foreign bills other formalities are required: if the 


perſon to whes the bill is addreſſed, on preſentment will not 
accept it, the holder is to carry it to a perſon veſted with a 
public character, who is to go to the drawee and demand ac- 


ceptance in the ſame manner as before, and if he then refuſe, 


the officer is there to make a minute on the bill itſelf con> 
ſiſt ing of his initials, the month, the day, and the year, with 
his charges for minuting. He muſt afterwards draw up a 
ſolemn declaration, that the bill has been preſented for ac- 
ceptance which was refuſed, and that the holder intends to 
recover all damages which he, or the deliverer of the money 


to the drawer, or any other may ſuſtain on account of the 


non- aceeptance: the minute is in common language termed 


Mal. 264. 
Mar. 16. 


the noting of the bill, the ſolemn declaration, the proteſt, and 


the per ſon whoſe office it is to do theſe acts a public notary: 
and to his proteſtation all ſoreign courts give credit. 

Tuis proteſt muſt be made within the regular hours of 
buſineſs, and in ſuſficient time to have it ſent to the holder's 
correſpondent by the very next poſt aſter acceptance re- 
ſufed; for if it be not ſent by that time, with a letter of ad- 
vice, the holder will be oonſtrued to have diſcharged the 
drawer and the other parties intitled to notice: 15 noting <6 
alone is not ſufficient ; there muſt abſolutely be a proteſt to 
render the preceding parties liable. 

Bur in this caſe the holder is not to ſend the bill tell to 
his correſpondent ; he mutt retain it, in order to demand pay- 
ment of the drawee when it b2comes dus. | 

WHEN the bill becomes due, whether it was accepted or 
not, it is again to be preſented for payment within the days 
of grace, and if payment be refuſed, it muſt be bor 
non- payment, and the bill itſelf, together with the proteſt, 
ſent to the holder's correſpondent, unleſs he ſhall be ordered 
by him to retain the bill, with a proſpect of obtaining its 
diſcharge from the acceptor, 5D 
Fon 
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For no drawer or indorſor is bound to make reſtitution, 
on ſight of the proteſt alone; nor, where one of the ſet haas 
been accepted, on ſight of the proteſt and unacecepted bill, 
but he muſt give ſatisfactory ſecurity to the remitter on his 


, Producing the proteſt only, to make payment when that and 


the accepted bill ſhall be preſented. 
WHERE the drawee cannot be found at the place men- 
tioned in the bill, or has abſconded, proteſt is to be made for 
non-acceptance in the ſame manner as if acceptance had bzen 
retuſed on proſegtment. 
So alſo, if the drawee offer an acceptarice differing from 
the tenor ofthe bill, and the holder be inelined to admit it 


without giving up his claim on the other parties, he muſt. 


Mar. 29. 
r Lord. 


Raym. 743. 


proteſt it for that cauſe ; as if the drawee offer an acceptance 
for part, the holder may permit him to accept in that way 
but he muſt cauſe it to be proteſted for non- acceptance of 

the whole, and ſend the proteſt to hiscorrefpondent, that he 
may endeavour to procure ſeeurity for the remaining ſum. 
When the bill becomes due, the holder muft preſent it for 
payment, and may receive the ſum for which it was ac- 
cepted, and write a receipt for ſo much on the bill; but he 
muſt proteſt it for non-payment of the reſt, and * back 
the proteſt with the bill. 

Brs mx the proteſt for non- aece ptance, and non- pay- 
ment, there may alſo be a proteſt for better ſecurity; this is 
uſual, when a merchant, who has accepted a bill, happens to 
become inſolvent, or is publicly reported to have failed in his 
eredit, or abſents himſelf from change before the bill he has 
accepted has become due, or when the holder has any reaſon 
to ſuppoſe, it will not be paid: in ſuch caſes he may cauſe a 


notary to demand better ſecurity, and on that being refuſed, 
make proteſt for want of it; which proteſt muſt, as in other 


caſes, be ſent away by the next poſt, that the remitter or 

drawer may take the proper means to procure better ſe- 
curity. 

WHERE the original bill is loſt, and another cannot be bad 

©: the drawer, a proteſt may be made on 2 copy, eſp-cially 

where 


— 
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where the refuſal of payment is not for want of the original | 


bill, but merely for another cauſe. 

A. drew a firſt and ſecond Bill of Exchange payable by 
| himſelfin Dublin to B. or order, for value e of him. 
B. after the bill was due, negociated it with the plaintiff. 
The plaintiff on the ſame day indorſed it to D. living iu 
Dublin in theſe words, Pay to D. value on my atcount. 
The firſt of theſe bills was at the ſame time ſent away to D. 
and was loft on the way, and the drawer being gone to Ire- 
land, no third bill could be had, and left the ſecond ſhould 
miſcarry as well as the firſt, an exact copy of the ſecond bill 


Dehers v. 
Harriott. t. 
Savw, 164. 


was ſent to D. and e. of payment being made, it was 


refuſed, becauſe the money had been attached in the han ds of 
the party who was to pay the bill; the proteſt was made on 
the copy, and at the trial the original ſecond bill , along with 
the prateſt on the copy, was produced and held good. . 


Tux effect of proteſt for non- accept ance or non- payment 


is to charge the drawer or indorſors not only with the pay- 
ment of the principal ſum, but with damages, intereſt, and 
doſts; but where the bill is accepted, it is ſo far from diſ- 


Mar. 13, 14. 


charging the acceptor, that it renders him liable to re fund 7 


every loſe ſyftained by his non-payment. Here however it 


mult be obferyed that the caſts mentioned to be given by the 
proteſt, are not coſts. of ſuit, Hut other expences incurred : 


coſts of ſuit, where the ſuit =P be without proteſt, are of 


courſe given. 

Brei pr the intereſt and 0 the damages, incurred by 
non- acceptance or non- payment, conſiſt uſually of the ex- 
change, re- exchange, proviſion, and poſtage, together with 
the expences of proteſt. The exchange is reckoned ac- 
cording to the courſe at ſight, at that-tme and place where 
the proteft is made, to the place where the payment ſhould 
be made by the er but if payment be not niade there, 
then the ſum is again encreaſed, by the addition of com- 


miſſion and poſtage; and the courſe of exchange i is Now 
| reckoned on the whole ſum, according as it obtains at that 


time and place, on fight to the place where the bill is paid; 


Beawea 
461. 


and che n pay the re· exchange and all charges, 


170 although 
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although the parcel was not effeQually negociated and re- 


drawn, that is, re-exchange, proviſion, and poſtage muſt 
be twice paid, &c. as proviſion twice for the exchange and 
re-exchange ; the charges being only for poſtage and pro- 
teſts, unleſs the acceptor, by delays and excuſes, force the 

holder on ſome ne eceſſary charges to recover, which the ac- 
ceptor is obliged to pay; but no extraordinary ones, ſuch as 
travelling, will be allowed. And if the acceptor under the 
before mentioned circumſtances refuſe immediate payment 


to the returned bill, a legal intereſt may be charged him, 


from the day the bill was due, to the time of its diſcharge 
though he ſhall not be obliged to make good any other loſs or 


damage, which the poſſeſſor may pretend he has ſuſtained _ 


from want of punQual payment, by being fruſtrated in his 
deſigns of entering into ſome beneficial engagement, or the 


_Iofsofa convenient oppertnarey of acrentegionly employing 
the ſum detained. 


WHEREVER intereſt is allowed, and a new action cannot 
be brought for it, which is the caſe on Bills of Exchange and 
Promiſſory Notes, the intereſt is to be calculated up to the 
time of ſigning final judgment. 

WXEV a bill indorſed over is not duly pail, the indorſee 


may charge the indorſor with intereſt, exchange, and other 
Incidental expences, beyond the amount of 5 per cent. if 
ſuch charges be reaſonable, warranted by uſage, and not 


made a colour for uſury : thus the conſtant courſe has been 


With reſpect to bills returned, proteſted, from India, to allow 


10s. per pagoda, which includes intereſt, exchange, and all 
other charges; and this notwithſtanding the current price of 
exchange at which the bill was diſcounted, may have been 
greatly below 10s. as at 6s. 6d: and the indorſce will alſo be 
intitled to intereſt at 5 per ont. from a reaſonable time after 


notice given to the indorſor of the bill having been returned | 


unpaid, 3 
THe principal difference between foreign and inland Bills 


of Exchange at common law, ſeems to have been this. A 


proteſt for non-acceptance or non-payment of a foreign bill 
was, as it ſtill is, eſſentially neceſſary to chargo the drawer 
on 
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on the default of the drawee ; nothing, not even the principal 
ſum, could, or can at this time be recovered againſt him 
without a proteſt : no other form of notice having been ad- 


mitted by the cuſtom of merchants as ſufficient : but inland 


bills having been introduced at a late period, in imitation of 


foreign ones, did not immediately adopt all their incidents: 

ſimple notice, within a reaſonable time of the default of the 
drawee, was held ſufficient to charge the drawer; but it does 
not appear that in any inſtance they were favou; red with the 
ſolemnity of a proteſt: the diſadvantage ariſing from thence 
was this, that notice entitled the holder to recover only the 


ſum in the original bill, which in many caſes might be a very 


| ſerious diſadvantage: to remedy this inconvenienee in ſume 


degree, it was enacted “ that after the twentieth of June, 
* 1698, all and every Bill or Bills o? Exchange drawn ia, or 
dated at and from, any trading city or town, or any other 

5 place in the kingdom of England, dominion of Wales, or 


* town of Berwick upon Tweed, of the ſum of 51. ſterling or 
* upwards, on any perſon or perſons of, or in London, or 
any other trading city, town, or any other place, in which 


& ſaid Bill or Bills of Exchange ſhall be expreſſed the ſaid 
value to be received, and is and ſhall be drawn payable, at 
%a certain number of days, weeks, or months, after date 
thereof, that from and after preſentation and acceptance of 


the ſaid Bill or Bills of Exchange, which acceptance ſhall be 


5% by underwriting the ſame under the party's hand fo accepting, 
and after the expiration of three days after the ſaid bill or 


4 bills ſhall become due, the party to whom the ſaid bill or 
&« bills are made payable, his ſervant, agent or aſſigns, may 


and ſhall cauſe the ſaid bill or bills to he proteſt2d by a no- 
« tary public, and in default of ſuch notary public, by any 


other ſubſtantial perſon of the city, town, or place, in the 


e preſence of two or more credible witneſſes, refuſal or neg- 
let being firſt made of due payment of the ſame: which 
* proteſt ſhall be made and written under a fair written 
copy of the ſaid Bill of Exchange, in the words or pra 
following: 


| Know 
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Know all men, that I A. B. on the day of 
at the uſual place of abode of the ſaid 


have demanded payment of the bill of which the 


above is a copy, which the ſaid did not 
pay, wherefore I the ſaid | do hereby 
proteſt the ſaid bill. Dates . day of 


- ©. Waricn wing ſo made, ſhall within "TE days after 
© the making thereof, be ſent ; or otherwiſe due notice ſhall 
** be given, to the party from evkenr the ſaid bill or bills were 

received, who is, on producing ſuch proteſt, to repay the 


1 20 aid bill or bills, together with all intereſt and charges, from 
the day ſuch bill or bills were proteſted; for which proteſt 


© ſhall be paid a ſum not exceeding the ſum of ſixpence ; and 
in default or negle& of ſuch proteſt made and ſent, or due 

* notice given within the days before limited, the perſon ſo 
© failing or neglecting thereof, is and ſhall be liable to all cofts, 
* damages, and intereſt, which de and fhall accrue thereby.” 


 Inan action againſt the drawer of an inland bill after an 
acceptance, no mtereſt will be ewes! on this ſtatute, with- | 


out a proteſt. 


Bor this ſtatute only giving the reteſt in caſes where the 
acceptance. was by writing on the bill, perſons on whom 


| bills were drawn, knowing that ultimately the damages 


2 de 4 Ann, 
C. 9. 


ariſing on the proteſt for non payment, muſt fall on them- 
ſelves, refuſed to accept in that form, and would give only a 
verbal promiſe, which rendered the proviſions of the act per- 
fectly nugatory: in order to remedy this i Ineonvenicnge, | it 
was enacted by a ſubſequent ſtatute, © that from and after 

the firſt of May, 1705, in caſe, upon preſenting any ſuch 


Bill or Bills of Exchange, the party or parties, on whom 


« the ſame ſhall be drawn, ſhall refuſe to accept the ſame by 
* underwriting the ſame, as aforeſaid, the party to whom the 
< ſaid bill or bills are made payable, his ſervant, agent, or 
<« aſſigns, may and ſhall cauſe the ſaid bill or bills to be pro- 


* teſted for non- acceptance, as in caſe of foreign Bills of 


W ge, * thing in the e act, or any other law 
| | we to 
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to the contrary notwithſtanding! for whey proteſt there | 


& ſhall be paid two ſhillings and no more,” 


* Proviped that the proteſt hereby required for non-ac- 


12 ceptance, ſhall be made by ſuch perſons as are appointed 
© by the former act to proteſt inland Bills of Exchange. for 
<© non-payment.” 

© ProvIpeD always, that no acceptance of any ſuch 1 in- 
* [and Bill of I Fxchange ſhall be ſufficient to charge any per- 


S. 6. 


8. 8. 


* ſon what ſaever, unleſs the ſame be nnderwritten or indorſed 


in writing thereupon : and if ſuch bill be not accepted by 
* ſuchunderwriting or indorſement in writing, no drawer of 
Hany ſuch inland bill ſhall be liable to pay any coſts, 
damages, or intereſt thereupon, unleſs ſuch proteſt be 
made for non-acceptance thereof, and within fourteen days 
after ſuch proteſt, the ſame be ſent, or otherwiſe notice 
e thereof be given to the party from whom ſuch bill was re- 


« ceived, or left in writing at the place of his or her uſual | 
* abode; and if ſuch bill be accepted and not paid before the 


« ire of three days after the ſaid bill ſhall become due 
* and payable, then no drawer of ſuch bill ſhall be compel- 
able to pay any coſts damages or intereſt thereupon, unleſs 


* a proteſt be made and ſent in manner and form above 


* mentioned: nevertheleſs, every drawer of ſuch bill ſhall 
be liable to make payment of coſts, damages and intereſt 
* upon ſuch inland bill, if any one proteſt be mad: of non-ac- 
9 ceptance or non-payment thereof, and notice thereof be 7 ent, 


* given or left, as aforeſaid.” 
* PRovrpeD, that no ſuch proteſt ſhall be neceſſary, 


« either for non-acceptanc? or non-payment, unleſs the value 


** be acknowledged and expreſſed in ſuch bill to be received, and 
© unleſs ſuck bill be drawn Jor the be of twenty pounds 
* ſterling or upwards,” 

« PrRovivey that nothing herein contained ſhall extend 
« to dif charge any remedy, that any perſon may have warns 
* the drawer, acceptor, or indorſor of ſuch bill.” 

THEsE acts are in many reſpects obſcure, and the ecm- 


ments on them i in many of the- early reporters equally ſo. 


S. 6. 


8. 


8 


9 
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6 Mod. 80, It was ſoon diſcovered, that from the general wording of 


81. 1 Salk, 
131, 3Salk. 
89. 
Brough v. 
Perkins. 2. 
Ld. Raym. 
$92. 


Vid. page 
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both, and the proviſion in the eighth ſeQion of the latter, 


notwithſtanding theſe ſtatutes, the holder might ſtill, by giv- 


ing reaſonable notice without proteſt, recover againſt the 


acceptor, the drawer or indorſor, the amount of the original 
bill; and that a written acceptance was not neceſſary to 


charge the acceptor: for that the word damages in theſe acts, 


does not mean the original ſum, that being recoverable before, 


but the loſs accruing from the delay: and. that the clauſe, 
* which provides that no acceptance not expreſſed in writing 


on the bill ſhould be ſufficient to charge any perſon what- 


** ever,” relates only to the non- recovery of thoſe damages 
without a proteſt for non-acceptanee. So far is perfectly 
ods, The ſame thing cannot be ſaid of what follows: 
* If the drawer for want of proteſt or reaſonable notice 


** ſufter any damage, that ſhall be born by him to whom the 


« pill is made, and if the damage amount to the whole ſum 
mentioned in the bill, the payee ſhall not recover: the act 
* ſeems only to take from the plaintiff his intereſt and 
* damages, where he has not made a proteſt, or to give the 
+ drawer a remedy againſt him by way of action for the 

* coſts and damages,” This evidently is intended as an ex- 
planation of that part of the firſt ſtatute which provides, that 


* the perſon failing to proteſt is and ſhall be /;able to all colts, 
7 damages, and intereſt, which ſhall accrue thereby.“ But 
it is manifeſt this proviſion could never be meant to take from 
a plaintiff that to which he was not Lefore intitled: neither can 


it be imagined that it was intended to give an action to the 
drawer on account of damages which he could not ſuſtain, 
but by being made. anfwerable for the loſs of another : to en- 
able him to reſiſt the claim of that other, who had not en- 
titled himſelf to recover, by neglecting to follow the directions 
of the act, was ſuſſicient to protect the drawer againſt all 
poſſible lofs. The elauſe is certainly accurate; the word 
liable is equivocal; but the meaning is manifeſtly this, that 
the perſon neglecting to proteſt, ſhali not be entitled to call 


on the-drawer for his extraordinary damages, 1 and 


volt, but muſt b bear them himſelf. 


THE. 
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Tux profeſſed intention of theſe acts was to Put inland 
Bills of Ezobange on the ſame footing with foreign ones; ſo 
far as relates to the recovery of damages, intereſt; and colts, 


by means of the proteſt, they have done it; but there are 
ſeveral minute particularsin which; from an attentive petuſal 
of the acts, it will appear they ſtill differ. | 


To the conſtitution of a Bill of Bachange we have Teen, 
it is not neceſſary that the words © value received” Thould be 
inſerted, and the want of theſe in a foreign bill einnot deprive 


the holder of the benefit of a proteſt; but that benefit in 


caſe of non-payment is not given to inland bills hi ch want 
theſe words ; and therefore they cannot be proteſted for non- 
payment: and the ſecond act provides that & whiere theſe 


«© words are wanting, or the value is leſs than twenty pounds, | 
no proteſt is neceſſary either for non- aceeptance or non- 
„ payment,” What may be the true meaning and opera- 


tion of this proviſion is far from being clear : by the natural 
conſtruQtion of the words, it might be imagined the legiſla- 


ture meant to give damages on bills of theſe deſcriptions, 
. without impoſing on the holder the neceſſity of proteſting : 
but that ſuppoſition is not conſiſtent with the general pur- 


view of the two acts, ſo that the ſafeſt conſtruction ſeems to 
be, that inland bills without the words“ value received,“ or 
under twenty pounds, ſhall continue as at common law, and 


Page 41. 


ſhall not be intitle to the privilege of a yon_ either for tie. = 


ee or non- payment. 

Ix foreign bills, tliere is no diſtinction between thoſe pay- 
able at ſuch a time after date, and after gt; but the ſtatute 
confines the benefit of proteſt on-inland ones to thoſe payable 


after date; ſo that in firi/neſs there can be no ng on 


thoſe payable after „igt. 
In foreign bills where the vcefithnds is in dvds? ith 


or in ſome collateral writing, a proteſt may be made for no- 


payment, as well as if the acceptance had been in writing on 
the bill: but the ſtatute of William confines the proteſt foes; 
non-payment to thoſe bills on which the acceptance is. 


written; and therefore in order to have the benefit of a pro- 


* for . where the acceptance is collateral, the 
3 ä holder 
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holder muſt proteſt for non- acceptance; unleſs it be ſup- 
Poſed that this clauſe is repealed, by that proviſion in the 
ſtatute of Queen Ann, which ſays : © nevertheleſs, every 
** drawer of ſuch bill ſhall be liable to make payment of 
* coſts, damages and intereſt on ſuch inkend bill, if any one 
Ty proteſt be made of non-acceptance or non-payment, and notite 
** thereof, be ſent, given, or left as aforeſaid which indeed 
ſeems to be the only conſtruction that can aſcribe any mean- 
ing to the clauſe : for if this be not the true conſtruction, 
then this proviſion can mean nothing more than that, where 
only acceptance is refuſed, but the money paid when due, 
there a proteſt for non- acceptance alone is ſufficient; and 
that where the bill is accepted, but not duly paid, then a 
Proteſt for non-payment is ſufficient: which would be to 
ſuppoſe that the legiſlature meant nothing at all. | 
IF, indeed, this clauſe be not a repeal of the clauſe in the 
former ſtatute, the general practice of merchants in the city 
of London is unwarranted ; for a proteſt is hardly ever made 
for non-acceptance of an inland bill; it is only noted for 
non- acceptance, and if not paid when due, it is frequently 
pProteſted for non-payment : however, notice muſt be given 
of the non-acceptance and noting, otherwiſe, according to 
the caſes before cited, the holder takes the riſk to himſelf. 
THe preceding clauſes of the ſixth ſection of this ſtatute of 
Queen Ann creates indeed a difficulty in ſupporting this con- 
ſtruction of the latter clauſe; for if this be a repeal of the 
clauſe in the ſtatute of King William, it is very difficult to 
ſay whether it may be conſidered as a repeal of thoſe alſo; 
and it would be too mueh to ſay that the legiſlature has made 
a proviſion in the former part of a ſingle ſection of an act of 
parliament, and in the latter part repealed it: the only way I 
can ſee of ſolving this difficulty, is to take the whole ſection 
together, and to endeavour to give it one cumulative con- 
ſtruQion, conſtruing the preceding clauſes in the alternative, 
and then it may be conſidered as running thus: If ſuch 
bill be not accepted by underwriting or indorſement, when 
preſented for acceptance, and, when preſented for payment, 
be not paid ; then if it be not proteſted either for non-ac- 
ceptance 


0 
4 
f 
, 
; 
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may accept for the account and honour of the drawer. 
| "" 
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ceptance or- non- payment, the drawer ſhall not be liable 


for damages, Intereſt, and coſts. “. 
.. IF this be the true conſtruction of this cles —_ ap- 


| pears} to be, another difference ſtill ſubſiſting betweeri foreign 
and inland, Bills of Exchange; for where acceptance and 


payment are both reſuſed on foreign bills, it ſeems neceſſary 
that there ſhould be a proteſt for each; at leaſt it is decided 
that in Wan caſe, a pr oteſt for nog. pay ment only 2 is not. 
ſuffcjent. 

AN OTHER difference 6 foreign andinland bills with 
reſpe& to the proteſt is, that the former muſt be pre- 


- 


Vid. ante, 
page 87. 


ſeated, for Payment before the expiration of the laſt day off 


grace, and in time to have the proteſt ſent off the ſame night, 
if the. poſt then ſets out; but on inland bills the pro- 


teſt for; non payment may be after the expiration of the 


three days, pad notice ſent win e days after the 


proteſt. 8 
Iris alſo 3 . in OE bills, where. 3 
intereſt, and colts. are to be recovered, there is more indul- 


genes in the time allowed for notice of non- payment, than 
where only the principal ſum is to be recovered; for when 


there is no proteſt for non-payment, ' preſentment. for pay- 


ment muſt be made ſo early on the laſt day of grace that 


the holder may give notice of . by the 9 
poſt. 
TunAr part of the FROG .of Queen Ann, which puts 


Promiſſory . Notes on the ſame footing with inland Bills of 


Exchange, makes no expreſs proviſion of proteſting them, 
for non-payment z but there can be no doubt that the ſame 
privilege is impliedly conferred on them, and in practice 
ſuch a proteſt is frequently made. 

Whex a bill is drawn for the account ofa third perſon, and 


is accepted according to its tenor for his account, and he fails 


without making proviſion for its payment, the acceptor muſt 
diſcharge the bill, and can have no redreſs againſt the drawer. 

Bo r if tbe drawee do not chooſe to accept on the account 
of him for whoſe account he is adviſed the bill is drawn, he 


Vid. ante, 
page 80. 


Beawes, 
456. 


Id. ibid. 
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On; if a bill made payable to order, be indorſed by a ſub- 


a enen before acoeptanee bedemanded; the drawee, if he 


have any doubt about the drawer, or of him on whoſe ac- 


eount it is drawn, may accept it for the h onour of the in- 


dorſor; but in this caſe he mult firſt have a formal proteſt made 


for non- acceptance, and ſhould fend it without . to the 


indotfor for whoſe honour he has accepted gpront's:50:1 1261 


So cli acceptances as theſe are called acceptances' ſupre 
Proteſt ; and have this effect with reſpect to the ſecurity of 


the acceptor, that they give him a right to call on the party 
for whoſe honour he accepts; and in the caſe of an accept ance 
for the honour of the indorſor, on him and alltlie pattiesbe- 


fore him; whereas a ſimple acceptance, according to che tenor 


of the Pilz gives him a remedy only againſt the drawer, or 


againſt. him on whoſe ace ount the bill is anne” as the caſe | 


may be. Es # 'Þ \ icli HI 3414358 13172 © £ 2 83 
ThE method of accepting ſupra proteſ is this ; the ac 


ceptor muſt perſonally appear With witneſſes before: a notary, 
(whether the ſame who proteſted the bilF or net, 4s of no im- 


portance) and deelare that he accepts fueh proteſted bil in 
honour of the drawer or indorſor, &e: and that he wilt 


n bi ſatisfy the ſame at the appointed! time; and then he muſt 


14. 47. 


1d. tbid. 


14.457, 468. 


fubferibe the bill thus, 6  Accipted Kere proteſt, in honour 
of T. B. &c.” + 25 enn 


Bor this acceptance "IRA proteſt may be ſo worded, that. | 


thoug h it be intended for the honour of the drawer, yet it 


may Wal bind the indorfor, 1 in ſuch 2 caſe i it miſt be | 


ſent to the latter. 

| Is the perſon on whom the bill is drawn refuſe to accept 
it, any third perſon after proteſt for non- acceptance may 
aceeptupra proteſt for the honour of the bill or of the drawer, 
or of any particular indorſor: if he accept for the honour of 
the bill or of the drawer, he is bound-to all the indorſees as 
well as to the holder: if in ho nour of a particular comma 

then to all ſubſequent indorſees. 


Ax x one accepting a bill ſupra proteſt, though without ihe 


orders or knowledge of the perſon for whoſe honour he ac- 
_— it, has a remedy — that * who is bound 


8 
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to fatisfy him as if he had ated intirely . by his directions, 
for his commiſſion, poſtage, and other charges. | 


"00. 


Ir a bill be proteſted for non- acceptance, and after it has 1d. 457. 


been accepted ſufra proteſt by a third perſon, the drawee, on 
receiving freſh advice and orders, determine to accept and 
pay it, the accepted ſupra proteſt may permit him, though 
the holder cannot. be obliged to free him from his acceptance; 
and if the two acceptors agree, the drawee muſt pay the 
other his commiſſion, charges, &c. as it was by his, ac- 
ceptance tha the bill was prevented from being returned 
proteſted. 


IF the acceptor of a bill * the honour of the drawer or 14. a 


| indorfor, receive his approbation of the acceptance, then he 
may ſafely pay the bill without any proteſt for non-paymenit. 
But if the perſon, for whoſe honour. the bill was accepted, 
either return no anſwer to the advice, or expreſs a diſappro- 
bation of the acceptance, then the acceptor ſupra proteſt 
muſt cauſe a formal proteſt to be drawn up for non-payment. 
againſt him to whom the bill was directed, and on his con- 
tinuing to refuſe payment, muſt then pay it for him. 


WHEN a bill is proteſted for non-payment, any man may 14 ibid. 


pay it under proteſt, for the drawer's or indorſor's hon our, 
even he who made or he who ſuffered the proteſt; but he 
muſt previouſly declare before a notary, for whoſe honour he 
diſcharges it; and of this the notary muſt give an account to 
the parties concerndd, either jointly. with the proteſt, or in a 
e inſtrument. 


Hx who diſcharges a bill proteſted for non- payment, in ho- Beawes, 
nour of the drawer, has his remedy againſt the latter, but not 439. 


againſt the indorſors; but he who diſcharges a bill proteſted 
for non-payment, in honour of an indor ſor, has his remedy 
not only againſt that in dorſor, but againſt all that were before 
him, including the drawer; but he has no right againil ſub- 
ſequent indorſors. 

AMAN afterhaving given a ſimple acceptance toa bill, can- 
not ſatisfy it under proteſt, in honour of an indorſor, becauſe. | 
as acceptor, he has already bound himſelf to that indorſor ; 
but a drawee, not having yet accepted the bill, may diſcharge 


Id. 458. 


100 


Id. ibid. 
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1 Will.185. 


Dong. 249. 
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it for the honour of the indorſor or dr awee, as if he were a 


third perſon unconcerned. 
Vr it is ſaid that the poſſeſſor of a bill, proteſted es non- 


payment, is not bound to admit of its diſcharge from a third 


Perſon under proteſt, either in honour of the drawee or of 
any indorſor, unleſs he declare and prove that the honour 
of that bill was particularly recommended to him: and if 
the proteſted bill be indorſed by the poſſeſſor's correſpondent, 
and was remitted by him, then the poſſeſſor ought not to 
admit of any payment in honour of the indorſements, but 
under the expreſs condition, that the payer ſhall have no re- 
dreſs againſt the ſaid correſpondent. 

Whar is ſaid with reſpect to the payment of a bill * 
proteſt is applicable to that of a Pr omiſſory Note. | 

Tux effect of the acceptance is to give credit to the bill, 
andto render the acceptance liable accordingto the tenor of his 
acceptance; the very act of accepting implies an ac- 
knowledgment that he has efſeQs of the drawer 1n n his 
hands. | 

Ir therefore the drawee accept a bill generally, and by 
reaſon of his non-payment, the drawer be obliged to pay it, 
the latter, as drawer, may maintain an action againſt him, not 
only for the prineipal ſum, but, in caſe of a | proteſt, for 
damages, intereſt, and coſts. | 

- Ir indeed the drewee have no effects of the drawer in his 
hands, and notwithſtanding accept the bill, he has his remedy, 
if he pay it, againft the drawer; but with regard to every 
body beſides, the acceptor is conſidered as the ©: iginal 
debtor, and to be entitled to have recourſe azainit him, it is 
not neceſſary for the holder to ſhæw notic2 given to him of 
non-payment by any other perſon, 

WurN a bill is once accepted abſolutcly, it cannot in any 
caſe be revoked, and the acceptor is at all events bound, 
though he hear of the drawer's having failed the next mo- 
ment, even if the failure was before the acceptance. 

Bur the acceptor may be diſcharged by an expreſs de- 
claration of the holder, or by ſomething equivalent to ſuch 


declaration. 
Bi ACK. 


e 
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ror 


BLack held, as indorſee, a bill drawn by one Dallas, and: Black v. 


accepted by Peele. Black arreſted Peele, but finding that no 


 conſi.!eration had been given for the acceptance, his attorney 


Peele, cited 


Do: g. 437 
(249. 


took a ſecurity from Dallas, and ſent word to Peele © that 


he had ſettled with Dallas, and he needed not to trouble him- 
ſelf any further, » Dallas afterwards became bankrupt, and 


then Black demanded payment of Peele. The cauſe was 
tried firſt before Lord Mansfield, and afterwards by chief 


Juſtice de Grey, who both held that the EE. was diſ- 


charged. 


In another eaſe a book of the plaintiff's was 8 in 
which the bill was entered, and over againſt it this me mo- 
randum, “ Mr. Pulteney s acceptance annulled.” The jury 


however gave a verdict for the plaintiff, but the Court of 


Exchequer granted a new trial, on the ground that this was 


an implied diſcharge; and on the ſecond trial before Chief 
Baron Skinner, one Alexander, who had indorſed the bill to 


the plaintiff, was produced as a witneſs on the part of the de- 


fendant, and ſwore that Walpole had poſitively agreed to 


conſider Pulteney's acceptance as at an end; on which the 


jury found for the defendant. Walpole had kept the bill 
from 1772 to 1775 without calling on Pulteney. 4 


Walpole * 
Pultcney, 
cited D g. 
237 {+43} 


But no circumſtances of indulgence ſhewn to the 5 


by the holder, nor an attempt by him to recover of the 


drawer, will amount to an expreſs declaration of diſcharge. 
Ding wall v. 


Doxs r ER accepted a bill merely to lend his credit, and to 
accommocate W heate, the drawer, Fitzgerald, "2 payee, 
indorſed it to Dingwall, and delivered it to him in Payment 
for jewels. After it became due, the plaintiff, under ſanding 
that the acceptor never had any conſideration. for it, and 


that Wheate was the real debtor, wrote to one Ready, 
Wheate's attorney, on the 6th of February, and on the ath | 
of November, 1775, preſſing him for the payment. Dunſter, 
on the 13th of February, 1775, wrote a letter to Ding- 
wall, thanking him in ſtrong terms for not proceeding 
- againſt iim, but mentioning in the ſame letter that he had 


been informed by a perſon who had been ſent from him to 


' Dingwall on the buſineſs, that Wheate had taken up the bill, 
| and 


Duaſter. 
Doug. 225. 
N * 
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and given another to Dingwall's ſatisfaction. It did not ap- 


pear that Dingwall took any notice of that letter. But he 


tor ſome time received intereſt on the bill from W heate, and 


alſo the principal due by another bill, made at the ſame time, 


and drawn and accepted by the fame parties, and under like 


circumſtances. The plaintiff fuffered ſeveral years to elapſe 


without calling on Dunſter, or treating him as his debtor. 
THE Queſtion was, whether the plaintiff, by his conduct, 


haddiſcharged the acceptor ; and the court inanimouſly held 


that he had done nothing from which it could be conchuded he 
meant to abandon his claim-againft him. He had done right 
in apply ing to Wheate for payment, as he was apprized that 
he was in fact the debtor, and Punſter was fo far ſenſible of 
his kindnefs, as to thank him for his indulgence in a letter, 
had the ſuggeſtion in that letter been true, relative to the 
Plaintiff's having delivered up the bill to Wheate, that might 


have made a material difference: but the plaintiff having 15 
turned no anſwer to the letter, and the fact not having bee 


attempted to be proved at the trial, it was probable the aſſer- 


tion was not warranted. This caſe had no refemblance to 


the two preceding caſes which had been cited in argument. 


NET THER wilt any length of time ſhort of the ftatute of 


limitations, nor the receipt of part of the money from the 


Ellis v. 
Galindo. 
Poug. 238. 
(250) in the 

not cs. 


drawer or indorſor, nor a promife by indorfement on the bill 
by the drawer to pay the reſidue, pave. of We; 2 


remedy againſt the acceptor. 
A BIEL was drawn by one brother and en by an- 


other. When it. became due, the payee received of the 


drawer 3]. 1 58. 4d. and at the fame time the following in- 


dorſement was made on the bill : © Recerved on account of 


| this bil? 3]. 158. 4d: © Balance remaining due 261. 45. dd. 


of three years an action was brought againſt the acceptor; 
the cauſe was tried before Lord Mansfield, who thought the 
acceptor was diſcharged, and non-ſuited plaintiff. The 


J promiſe to pay Mr. Thomas Ellis, within three months 


from the date of this. Signed by James Galindo, who was 
the drawer. The balance was never patd, and at the diſtance 


ground of his _ s opinion Prob 7 ” that the in- 


dorſement I 


— uu. W 5s Dc _— 


„ , , 89 Am wa „ a. 
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dor ſement was as a new bill accepted by the plaintiff in pay- 
ment of the old; and on an application for a new trial, his 
lordſhip ſaid he did not think that this caſe at all interfered with 
the determinatien in Dingwall and Dunſter. The plaintiff's 
counſel contended that the indorſement was made to prevent 
an imputation of neglect, becauſe delay in coming agarnft an 
acceptor may diſcharge a drawer or indorſor. The court all 
feemed to think that this was a queſtion of intention, and 
ought therefore to have been left to the jury, but they re- 
fuſed anew trial on account of the/fmallneſs of the ſum. 

Bur where a merchant „having accepted a bill in a foreign 
country, has been diſcharged by the laws of that country, he 
oannot a! terwards be ſued here on his acceptance, | though 
the circumſtances under which he was 'diſcharged there, 
_ would nat diſcharge him here; becauſe he muſt be taken by 
his acceptance to have chtoied into fach- engagement only 

as' was from thence implied by the laws of the Country | in 
which he reſided!” 

By the law of Lb ifs dil bad pen accepted and ne 
er had failed, and the acceptor had not ſufficient effects 
of the drawer in his hands at the time of the acceptance, the 
e wre became vaid. This happening to be the caſe: of 
ene Burrows, he inſtituted a ſuit at Leghorn, to diſcharge” 
himſelf of his acceptance, which was accordingly vacated by! 
a ſentence in the court there. He afterwards returned to Eng- 
land, and was-ſued here on his acceptance; on which he 
filed a bill in Chancery for an injunQion and relief. Lord 
Chancellor King was clearly of 'opinioti'that this caufe was 
to be determined according to the lawe of the place whiere- 
the bill was negociated ; and the acceptance having been 
vacated by a competent juriſdiction, that ſentence was con- 

cluſive, and bound the court here. | | 
Ir. the drawee offer a conditional acceptance, and che 


holder, inſtead of acquieſcing, do ſomething which ſhows | 
that he does not admit ſuch acceptances, the drawee is not 


bound, even if the event afterwards happen on which the ac- 


ceptancs was to depend. 
| A Bur 
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A B1LL payable to one Lenox, or order, forty days after 
ſight, was drawn on the defendant ; Lenox indorſed it to the 
plaintiff : Allen, the plaintiff's clerk, preſented the bill to the 
defendant, who lived in London, for acceptance: the defen- 
dant told him that the drawer had conſigned a ſhip and cargo 
to him and another perſon at Briſtol, but as he could not 
then tell whether the ſhip. would arrive at London or Briſtol, 
he could not accept at that time; on, which Allen ſaid that : 
he would leave the bill upon this condition, that in the event 
of the defendant's not accepting it as from the day. when it 


was preſented, he ſhould be at liberty to note it for non-ac- 
ceptance as from that time : to this the defendant aſſented, 


and the bill was accordingly left at his houſe. till a future day, 
when Allen called again in company with the plaintiff, to 
know whether the defendant would accept the bill or not, 
who, on being preſſed to accept it, ſaid that the bill was a good 
one, and would be paid, even if the ſhip were loſt. Allen im- 
mediately on this carried the bill to a notary public, and 
had it noted for non- acceptance from the time when it was 


firſt left with the defendant. The ſhip afterwards arrived, 


ſafe, at the port of London, a and the defendant diſpoſed of the 


cargo. This being a conditional acceptance, the conduct ot 


the plaintiff was held to have been a waiver of it, and to have 
precluded him from holding the defendant to his —_— 
ment. 

Tov GH an man to n on + ion of a cer- 
tain. fund being conſigned to the acceptor, for the diſchargs 
of the bill, may amount to an acceptance on the perſormance 
of the conditions, yet if the indorſce take the fund out of the 
hands of the drawee, he diſcharges him from his engage- 
ment. 

| RowLAnD Hunt, in Dominiea, agreed with a Menſa there 
that his partner, Thomas Hunt, in London, ſhould, - on a 
cargo of tobacco being conſigned to him, with the bills of 
lading, and an order for inſurance, accept ſuch bills as that 
Houſe ſhould draw on him, at the rate of 8ol. per hhd. 
from ninety days to ſix months ſight : inſurance for the ſum 


of 3600l, was ordered on — hhds. of tobacco, which 


Thomas 


. 


D NW Horns, 


Thomas Hunt procured for a premium of 303l. He after- 


wards received a letter, adviſing him of ſix bills of Exchange 
being drawn on him for 3200l. in conſequence of Rowland 
Hunt's agreement, payable to one of the partners of the 
Houſe, on account of forty hhds. of tobacco, and indorſed 
by him to Maſon. The bills arrived, and were preſented for 


acceptance. Thomas Hunt refuſed to accept them, on an 
apprehenſion that the tobacco was not worth the money at 


which it was valued. After a negoc ation of ſome days, 
Maſon took the bill of lading for the forty hhds. and the 
policy of inſurance out of the hands of Thomas Hunt. The 
tobacco afterwards arriving, was received and ſold by the 


_ plaintiff Maſon, and produced only 1400]. The occafion of 


this difference, between the real produce and the valued 
price, did not appear. Under the direction of Lord Mans- 


field, a verdict was given for the defendant, and on an appli- 


tion for a new trial, his lordſhip expreſſed himſelf thus : An 


agreement to accept, may in many inſtances amount to an 


acceptance; but an agreement is ſtill but an agreement, and 

ifit be conditional, and a third perſon, knowing of the con- 
ditions annexed to the agreement, take the bill, he takes it 
ſubje& to ſuch agreement. Here there were many things 


ſpecified as the conditions of the acceptance—the number of 


hhds. to be delivered—of a certain value rated by the hhd.— 
the inſurance—the bills of lading—the conſignment. On 


the face of the agreement, I thought at he trial, and ſtill in- 


cline to think, that the meaning of the parties was, that tobac- 
co ſhould be conſigned which ſhould be worth gol. per hhd: 


this fell immenſely ſhort of that ſum. It is plain the Hunts 


never meant to be in advance, and I think ſo great a dit- 
ference in the value, ſuch a fraud as to intitle the defendants 


to relief againſt the agreement. But as to this the reſt of the 


court have doubted, chiefly becauſe there is no evidence to 
ſhew how the decreaſe in the value aroſe ; whether from the 

inferiority of the quality, or the fluQuation in the market. But 
the reſt of the court are extremely clear that the ſubſequent 
conduct of the plaintiff makes an end-of the whole, and I 


think the reaſons are unanſwerable. As to that part of the 
caſe, 
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_ cafe, it ſtands thus: The Hunts ſay, © we are not bound. 


rx La. 
Raym.744. 
Ketlock v. 
Robinſon. 
2 Str. 745. 
cited: Will. 
48. 


* This is an impoſition. The tobacco is of inferior value. 
The letter repreſents it as worth 80l. the inſurance makes 
it gol. per hhd. and it turns out not to be worth 4ol.” If 
Maſon had meant to ſay, you are liable, and ſhall pay the 
* bilts,”* what would his conduct have been? he would 
have left the policy of inſurance and the bills of lading in 
their hands, and ſued them upon the acceptance. The 
temptation to acoept was the commiſſion on the con ſign- 
ment, and they were to have the ſecurity of the goods and 
the inſurance. But the plaintiff undoes all this, and ſays, 


then I will take all from you, ſecurity, commiſſion, &c. 


This was ſaying, I will ſtand in your place, but not ſo as 
to be anſwerable for more than the produce of the tobacco.” 
It is impoſſible the defendants could mean to accept, without 

any benefit or ſecurity. We are all clear that this e an 
end of the agreement. 

Tuouon the receipt of part from the drawer, or int 
be no diſcharge to the acceptor, yet the receipt of part from 
the acceptor of a bill or the maker vt a note, is a difcharge to 
the drawer and indorſors in the one cafe, and to the indorſors 
in the other, unleſs due notice be given of the non-payment 
of the reſidue ; for the receipt of part from the maker or ae- 


eeptor without notice, is conftrued to be à giving of credit 


for the remainder, and the undertaking of the preceding par- 


Bul. N. P. 
271. cites 


Johaſon v. 
Kenv on. 
C. B. Hil. 
5 G. III. 


Vid. Jonn- 
on v. Ken- 
nion. 

Will. 262. 


ties is only conditional, to pay in default of the original 
debtor, on due notice given: but where due notice is given 
that the bill is not duly paid, the receipt of part of the money 
from an acceptor of maker will not difcharge the d:awer or 
indorſors ; for it is for their advantage that as much ſhould 
be received from others as may be. 

Tux receipt of part from an indorſor, is no discharge of 
the drawer or preceding indorſor. 

Ir the drawer of a note, or the acceptor of a bill, be ſued 
by the indorſee, arid the bail for the drawer or acceptor pay 
the debt and coſts, this abſolutely diſcharges the indorſor as 


much as ifthe nnn had paid the note or the bill; and the 
bail 
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hot: cannot afterwards recover aging the indorſor in 1 the 


name of the indorſee. 

Ons Scraiſton drew a note, by which he — to pay 
to one Pitfield, or order, the ſum of 200l. and indorſed it to 
Hull. Hull brought an action againſt Sccaiſton, in which 
he held him to ſpecial bail ; Hull recovered interlocutory 
judgment againſt Scraiſton, on which his bail paid the debt 
and coſts, amounting to 220l. 155. Hull executed an inſtru- 


ment between himſelf on the one part, and the bail on the 
other, reciting the note, and that he had recovered interlocu- 


tory judgment on it againſt Seraiſton : that the bail had pur- 


of which Hull aſſigned to them the note and the interlocu- 
tory judgment, with a power of attorney to make uſe of Hull's 


name to ſue the indorſor, and covenanted in the common 


manner, not to do any act to binder the bail from recovering 


the money on the note. An action was afterwards bit 


in Hull's name againſt Pitfield the indorſor, on which theſ e 
circumſtances were ſtated, and the court held the indorſor 
was diſcharged by the payment by the bail in the former 
action, as much as if the drawer had paid the money him- 
ſelf. 

THOUGH, in was totes himſelf to call on any of the 
preceding parties, in default of the acceptor of a Bill of Ex- 


that the holder ſhould give due notice of ſuch default to the 


party, to whom he means to reſort, yet notice to that party 


Hull v. Pit- 
field. . 
1 Will, 46. 


chaſed the note, and paid the debt and coſts, in conſideration 


change, or of the maker of a Promiſſory Note, it be neceſſary 


alone is ſufficient as againſt him: it is not neceſſary that any 


attempt ſhould be made to recover the money of any of the 
other collateral undertakers; or in caſe of ſuch attempt being 


made, to give notice of its being without eſſect. Thus, in 
order to intitle. himſelf to recover againſt an indorſor, it is 
not neceſſary for the indorſee to ſhew an attempt to recover 


againſt the drawer of a Bil of Exchange, or the payee in- 


dorſor of a Promiſſory Note. 


CoNnTRADICTORY opinions on this point, 8 being 


found in an early reporter, the court, on a ſubſequent caſe of 


an action * an indorſee of a foreign Bill of ann againſt 
the 
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the indorſor, where it was objected that no demand was made 


on the drawer, thought it neceſſary to take time to conſider 


the ſubject, and, on mature deliberation, delivered their opi- 
nion, that no ſuch demand was neceſſary to be ſnew n. The 


« dcfizn of the law of merchants,” they ſaid, © in diſtinguiſn- 


* ing theſe from all other contracts, by making them aſ- 
4e fiznable, was for the convenience of commerce, that they 
« might paſs from hand ts hand in the way of trade, in the 
ec fame manner as if they were ſpecie ; now to require a de- 
© mand on the drawer, would be laying ſuch a clog on 
** theſe bills, as would deter every body from taking them: 
the drawer lives abroad, perhaps in the Indies, where the 
« indorſee has no correſpondent to whom he can ſend the 
bill for a demand, or if he could, yet the delay would be ſo 
great, that no body would meddle with them. Suppoſe it 
<< were the caſe of ſeveral indorſements, muſt the laſt indorſee 


4c travel round the world before he can fix his action on the 


“man from whom he received the bill? In common ex- 
« perzenceevery body knows, that the more indorſements a 


<< bill has, the greater credit it bears; whereas, ifthoſe de- 


* mands were all neceſſary to be made, it muſt naturally di- 
« miniſh the value, by how much more difficult it would 
c render the calling in of the money. And as to the notion 
6 that has prevailed; that the indorſor warrants only in de- 


fault of the drawer; there is no colour for it, for every 


c indorſorisin the nature of a new drawer, and at niſi priut, 
<« the indorſee is never put to prove the hand of the firſt draw- 
&« er, where the action is againſt an indorſor. The requiring 
« of a proteſt for non- acceptance is not becauſe a proteſt 
c amounts to a demand, for it is no more than giving notice 
&« to the drawer to get his effects out of the hands of the 


« drawee, who by the others drawing, is ſuppoſed to have : 


6 ſufficient wherewith to ſatisfy the bill.“ 
Tris caſe ſettled the law with reſpe& to foreign Bills of 


Exchange; but as to inland bills, great doubts ſtill remained. 


Theſe were occaſioned by the inacurate and confuſed man- 
ner in which ſome caſes were reported, in which it did not 


appear whether the queſtion arcſe on Bills of Exchange or 


Promiſſory 
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Promiſſory Notes, and from contounding the term drawer as 
applied to the latter with the ſame term as applied to the 


former. There could be no doubt, but that to recover againſt 


the indorſor of a note, due diligence muſt be ſhewn to have 
been uſed to obtain payment from the drawer; but in the 
analogy between the two inſtruments, the drawer of the note 
does not reſemble the drawer but the acceptor of the bill: 
from want of attention to this diſtinction reporters have been 
led to repreſent ſix chief juſtices to have been of different 
opinions on this point. Holt, Eyre, and Raymond, are ſaid 
to have held that a demand on the drawer of a bill was ne- 
ceſſary; and Macclesfield, Pratt, and King, that it was not. 

THe principal caſe to which a reference is made to prove 
that Holt was of opinion, that in actions on Bills of Ex. 


change, it is neceſſary to prove a demand on the drawer, is 


reported in three. different bookes Lord Raymond, Salkeld, 
and 12 Modern. nN 

IN Lord Raymond, it appears mani feſuy that the 1 
aroſe upon a Promiſſory Note. R. ſigried a note under his 
« hand, payable to Oakes or his order; Oakes indorſedit to 
Lambert; on which Lambert brought the action for the 


«© money againſt Oakes. Per Holt, C. J. He ought to 


e prove that he had demanded, of done his endeavour to de- 


Lambert v. 
Oakes. 


11 


Raym 443. 


% mand this money of R. before he can ſue Oakes upon the 


* ;ndorſem ent. The ſame law if the bill were dran on any 
other perſon, payable to Oakes, or order.“ That is, a de- 
mand muſt be made of the perſon on whom the bill is draw n. 
And other parts of the caſe manifeſtly ſhew this to have been 
the meaning. For my Lord C. J. Holt is reported to have 
ſaid, “ the indorſement will ſubje the indorſor to an action; 


c becaufe it makes a new contract, in cafe the perſon on 


© whom it is drawn does not pay it. Again, “ if the indorſee 
* does not demand the money payable by the bill, of the 
e perſon, upon whom it is drawn, in convenient time, and af. 
te terwards he fails, the indorſor is not liable.“ 

Ix Salkeld ; the caſe is oonfounded: it is ſtated to be a Bill 
of Rabe aud © that the demand muſt be made on the 
drauier, or him upon whom it was dun Folt had ſaid 

> [ | 


127 there 


called Lame 


bert v. 


Packs 


that 
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that a demand muſt be made of the maker of a Promiſſory 


note, (calling him the drawer ;) and in the caſe of a Bill of 
Exchange, of kim upon whom the bill is drawn. The report 
jumbles both together as applied only to a Bill of Exchange, 
miſled, very probably, by the equivocal meaning of the term 
drawer, and by the chief juſtice's reaſoning in the caſe of a 
Promiſſory Note, from the law upon Bills of Exchange. 
In 12 Modern—The caſe is miſtaken too; and ſtated as 
upon a Bill of Exchange, and as a determination that there 
muſt be a demand upon the drawer of the Bill of Exchange. 


And yet the report itſelf ſhews demonſtrably, that what was 


ſaid by Holt, was applied to the maker of a Promiſſory Note, 
(calling him the drawer.) For the report makes him argue 


thus“ So, if the bill was drawn on any other perſon, rr | 


* to Oakes, or order:“ which ſhews that the caſe in judg- 


ment was“ not a bill drawn on another ee but payable 


eto Oakes by R. himſelf.” 

_ -Evexy inconvenience ſuggeſted in the ule of foreign Bill; 

of Exchange, holds in a great degree, and every other argu- 
ment holds equally, in the caſe of inland bills: the indorſee 


does not truſt to the credit of the original drawer : he does 
not know whether ſuch a perſon exiſts, or where he lives, 


or whether his name may have been forged. The indorſor is 
his drawer, and the perſon to whom he originally truſted in 
eaſe the drawer ſhould not pay the money. And it is worth 
while to obſerve that the act of William the third requires 
notice of the proteſt to be given to the perſon from whom 
the bill was received. He may have another remedy ag ainit 
the firſt drawer as Es to the nm, and Sanding in 
his place. 3101015 

O theſe! orifdgiphes it is now finally ſettled, that to intitle 
the indorſee to recover againſt the indorſor of an inland Bill 
of — it i is not neceſſary to demand the money of the 


ficſt drawer. 


ANTIENTLY 4 if den ſeems to thaw been noon be- 


tween the caſe of a Bill of Exchange, given in payment of a 
precedent debt, and that of one given for a debt contracted at 


the time the bill was given. In the latter caſe the perſon 
| who 


f 
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who received it muſt have uſed due diligence 25 recover ou 
money of him on whom it was drawn J otherwiſe he could 
not reſort to the party from whom he, received! it, and charge 


bim on the original contract. But! in the for mer caſe, the 


EY 


caſe i is a proof. | 
ONE Mundal, Karing a Bit a ating MEETS. to. hom Clarke v. 


Mundal. 


| indorſcd it to Clarke, to Whon! he way indebted ; Clarke af- z wil. &M. 


terwards brought an aCtion on the original contr raGhagainſt cor. Long 

Mundal, who, in his defence, gave in evidence, this b bill ins Guildhall. 

dorſed to Clacke, who had kept it ſo loug i in lee e after 1 Salk. 124. 
3 Salk. 68. 

it became payable, that it ought to be .confidere: a8 money | 

paid: but the chief juſtice reufed to receive this p5evidence 

of payment; but took the diſtinction above mentioned, 


ſaying, that if A ſells goods to B, and Bi 1 to give a bill i irt 


ſatisfaction, Bis 1s diſchar ged, though the bil be neyer paid, 
for the bill is payment: that. however in. che caſe of 3, prece- 
dent debt, if part oł the money e on the bill were paid, itf eee 
80 in diſcharge of fq, much, | TH RESET A 
Bor by the ſtatute of ueen., Ann 97 mentiongd it is S. 7. 
cnafted, © thatifan a accept a Bill of Exchange. for 
and in keen bobs 1 debt, or ſum vl money 
formerly due to him, this ſhall be accounted and- eſteemed 
4 full and complete” pay 5 of ſuc h debt, if ſuch perfon 
ce accepting of any fuch bil for bis ebt do not take his due 


* coutfe to obtain payment of it, „ by. endeavau.i ing to get the 


* ſame accepted and paid, and Hake his proteſt. according tq 


«the directions of the act, either for 3 or non- 


% payment.” 

Ir a Bill of Exchange be loft by him with OE, it was s left Beamer, 
for acceptance, or if by miſtake he have given it to a wrong a 
perſon, or on any other account the holder cannot obtain a 
return of his bill, either accepted or unaccepted, he who loſſ 
it muſt give the perſon to whom it was payable, or to his 

| 12 order, 
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order, a note of hand for payment of its amount on the FI 
it becomes due, on delivery o of the ſecond ifit arrive in time, 


or if not, on the ſame note, which in all.caſes is to have the 


law and Privileges « of a Bill of Exchange ; and ifthe acceptor 
refufe this, the holder muſt immediately proteſt for non-ac- 
ceptahce; and when due muſt demand the money, (though he 
have neither note nor bill) and if that be refuſed, a prateſt 
muſt be regularly made for non- payment. 


M aw adviſes, that as ſoon as the poſſeſſor of a bill | 
miſſes it, he ſhonid have immediate recourſe to the acceptor, 
and in the preſence of a notary and two witneſſes, acquaint 


him with its being loſt ; and ſignify to him that at bis peril 


be pay it to none but thoſe with his order : and he adds, that 
noone ſhould refuſe payment of a bill he has accepted merely 


| becauſe | it is miſling : as he aſſerts, that proteſt being made 
for non-payment, on offer of a ſufficient ſecurity and in- 


demnification, will oblige the acceptor to make good all 
loſſes, re-exchange, and charges, as having will occa- 
ſioned them. 8 

80; , by the ſtatute of William, it is . 1 that ein pe 
* « any  futkindand Bill or Bills of Exchange,” as mentioned in 
the former part of the act, ec ſhall happen to be loſt or miſcarr 
© ried within the time before limited for payment of the 
ͤſame, then the drawer of the ſaid bill or bills is and ſhall 


«. he obliged to give another bill or bills of the ſame tenor 


66 with thoſe firſt given, the perſon or perſons to whom they 
ere Ind! ſhall be ſo delivered giving ſecurity, if demanded, 
te tothe Raid. drawer, to indemnify bim againſt; all perſons 
© whatſoeyer, in caſe the ſaid Bil or Bills. of Exchange: ſs 
* alledged to be loſt or miſcarried, ſhall. be found again,” 
Bur if a bill loſt by the poſſeſſor ſhould afterwards come 


into the poſſeſſion of any perſon who ſhall have paid a full 
and valuable conſideration for it, without knowledge of the. 


_ circumſtance of its having been loſt, the drawer and the 


vid. page 
67, 68. 


ſtatute may in many caſes be uſeleſs to the loſer of the bill. 


acceptor, if the bill was accepted, and the drawer, if it was 
not, muſt pay it when due to ſuch a fair poſſeſſor: ſo that 
Marius's law ſeems very doubtful, and the proviſion of the 


Bux 


. . A | os. . . 
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Bon 28 lf the perſon who finds the bill, the real owner ? 125 126. 


may maintain an action of trover. 


'E-A B. val 
Of the Remedy on 4 BiLt, or Note. | 


BEFORE the doctrine of Bills of Exchange was well 
underſtood, and the nature and extent of the cuſtoms relative 
to them fully recognized by the courts, the remedy on them 
was ſought in different forms of action, according to the opi- 
nions which were entertained of the applicability of theſe 
ſeveral forms to the reſpective ſituations of the parties. 

Or caſes, however, where a remedy was ſought in any 


other form of action than that founded on the cuſtom re- 


ſpecting Bills of Exchange, or on the ſtatute reſpecting Pro- 


miſſory Notes, the reports are but few ; and of theſe few 
ſome are ſo inacurate, and in others the judges expreſs them- 


Raye 71380 . 


ſelves in terms ſo vague, that 1 it | is not _-— to deduce from 


them any general rule. 
In one book it is laid down that the payee of a bill cannot 


maintain an action of debt againſt the acceptor, becauſe there 
is no privity between them, becauſe the acceptance does not 


create a duty, any more than a promiſe by a ſtranger to pay, 
if the creditor forbear his debt, which renders the ſtranger 


liable, but not in an action of debt, and becauſe, on a ſearch 
for precedents, no one could be found of an action 155 debt on 
the acceptance of a Bill of Exchange. 

Ix another caſe, reported in ſeveral books, it is laid down 
that an indebitatus aſſumpfit will not lie on the acceptance 


of a Bill o? Exchange; perhaps on the ſame principle that it 
was determined that debt would not lie, for an alluſion is 


made to the former caſe. 


Ix when books, it is laid down ih | general terms cat an 


ä 222 aſſumpſit will not lie on à bill. 


An one of theſe, however, in another ploces i it is held 5s 
he 


Hardr. 
485, 487. 


Brown v. 
London. 

1 Mod. 285 
1 Vent.152 
1 Freem.14 
1 Lev. 298. 
D. 11. Mod, 
190. Com. 
204. 

1Salk. 125, 
12Mod. 37. 


12 Mod. 
345+ 
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Skinn. 346. 
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Creagh. 
Str. 680. 
S Mod. 373. 


1 Mod. 
Ent. 312. 
pl. 13. 
Morg. 
Prec. 548, 


Keſſebower 
v. Tims. 
= Ty Vp 
22'G. III. 
Bailey 47- 
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the-payge-of a bill which imports to have been given for 
value received, may maintain indebitatus aſſumpſit againſt 
the drawer. 


Axp in another it is bald, that it will ory le againſt the 


drawer, on a bill which appears to have been given for value 
received. 8 1 

On a Promiſſory Note a caſe is reported in two books, 
but in a manner ſo inaccurate, that it can only be collected, 
that in that particular caſe it was determined, that debt 
would not lie; for it does not appear between what parties 


the action was, though the aſſertion is general that dot will 


not lie on a Promiſſory, Note. 
IT is ſaid in another plage, that debt will 8 the 
maker of the note, though not againſt the indorſur. 


Ap a very able pleader has given a precedent of a decla- 
ration in debt by the adminiſtratrix of the payee of a note 


againſt the maker. 

IT has been alſo held by 1260 Mansfield a the indorſee 
of a note might maintain indebitatus Me. _ it, againſt 
the perſon who indorſed it to him. 


Tux concluſion, reſulting from the bt to be this „ 


that where a privity exiſts between the parties, there an N 

of debt or indebitatus aſſumpſit may be maintained; but that 

where it does not exiſt, neither of theſe actions will lie. 
ARI Tx exiſts between the payee and the drawer of a 


Pill of Exchange, the payee and the drawer; of a Promiſſory 


Note; the indorſee ahd his immediate ingorſor of either the 
one or the other, and perhaps, between the drawer and ac- 
c-ptor of a bill; provided that in all theſe vaſes, a conſidera- 
tion paſt wſpeRively between the parties. 

Bur it ſeems to be conſidered, that no privity exiſts be- 


tween the indorſee and acceptor of a bill or the maker of a 


note, or between an indorſl ee and a remote indorſor of either. 


Tux action which is now uſually brought on a Bill of 


Exchange is a ſpecial action on the caſe, founded on the 


55 euſtum of merchants. That cuſtom was not at firſt recog- 
nized by the court, unleſs it was ſpecially ſet forth, and 
eee it was deemed — to ſet forth by way of 


induœement, 


1 
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inducement, ſo much of it as applied to the particular caſe, V. 
and impoſed on the defendant a liubility to pay. 

Tus in an action by an indorſee againſt the acceptor, it 
was neceſſary to ſtate a cuſtom among merchants, that 
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e 


« if any merchant drew a Bill of Exchange, and directed it 


« to his correſpondent, and by that bill requeſted his correſ- 
« pondent to pay a ſum of money to a third perſon, or to 
« his order, and the correſpondent accepted the bill, then if 


« the perſon to whom or to whoſe order the money was to 


ebe paid, indorſed the bill, the acceptor, on the bill's being 
« preſented to him for payment, by the perſon to whom it 
« was indorſed when it beeame due, by the cuſtom of mer- 
« chants, became liable to pay the money to the indorſee:ꝰ 
then the particular circumſtances of the caſe were ſtated as 


coming under that part of the general cuſtom on which the 


action was brought. 

So, in an action by an indorſee againſt the drawer for non- 
payment by the acceptor, it was neceſſary to ſtate that, 
« there was a certain cuſtom among merchants, that if a 
« merchant drew a Bill of Exchange, and directed it to his 
2 correſpondent, and by that bill requeſted him to pay a ſum 
« of money to a third perſon, or his order, and the oorreſ- 


« pondent accepted the bill, then if the perſon to whom, or 
cc to whoſe order the money was to be paid, indorſed the bill, 


&« and the indorſee preſented the bill to the acceptor mia 
« que, who refuſed payment, then if the indorſee proteſted it, 
« and returned it to the drawer, together with the proteſt, 
« the drawer, by the cuſtom of merchants, was liable to pay 
« the principal ſum, with damages ariſing from non-payment 
« at the time,“ and then to ſtate the circumſtances in the 
particular caſe, to ſhew that it fell within the cuſtom. 

So, if a man ſubſcribed a bill for himſelf and partner; in an 
action againſt them on this ſubſcription, i it was thought pru- 


dent to ſtate a cuſtom, ©* that, if two were partners, jointl 
| P 54 1 


«© merchandizing together, and if one of them ſubſcribed a 
„bill for the payment of money by him and his partner, 


* mentioned there, to another, and his order, then both the 
tc partners were bound to that perſon ; and that if the perſon 
„ _ | to 


Vid. Rich- 
ardſon's 
Practice. 
GK 
vol. 2. p. 74. 


vid. Pink- 
ney v. Hall. 
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&« tg whom this bill was payable, indorſed it to another, 
** then thoſe partners ought to pay ſuch bill, on notice, to 
him to whom it was ſo indorſed:“ and then to ſtate the 


facts coming under this cuſtom. | 

WHERE the action was on an inland Bill of Exchange, it 
was uſual to lay the cuſtom as exiſting between the two 
cities where the drawer and acceptor lived; and if both lived 
in the fame place, to allecge its exiſtence en merchants 
and others reſiding in that place. | 

BuT when the cuſtom of merchants was recognized by 
the judges as part of the law of the land, and they declared 
they would take notice of it as ſuch ex officio, it became un- 
neceſſary to recite the cuſtom at full leng th; a ſimple allega- 
tion that © the drawer, mentioning him by his name, accord- 
ing to the cuſtom of merchants, drew his Bill of Exchange, 
* & c.“ was ſufficient. 


AND if the plaintiff, ſtill adhering to former precedents, 


thought proper to recite the cuſtom in general terms, and 


did not bring his caſe within the cuſtom ſo ſet forth; yet if 


by the law of merchants, as recognized by the court, the caſe 
as ſtated intitled him to his action, he mightrecover, and the 
ſetting fotth of the cuſtom was reckoned ſurpluſage and 
rejected. 

Tus, where the plaintiff ſet forth a i of merchants, 
tharif the merchant to whom the bill is directed, accept it 


a ter indorſement, and fail of payment to the indorſee af the 


time, in ſuch caſe, on the bill's being proteſted for non- pay- 
ment, and notice of it given to the drawer, the latter becomes 
Hable to pay the ſame, with damage to the indorſee: and the 
caſe ſet forth was, that the indorſee had preſ-nted it to the 


drawee a merth after the time of payment, who accepted it, 


but failed to pay it, on which it was proteſted, and notice 


given to the drawer: though this cuſtom does not come 


within the cuſtom ſet forth, yet becauſe by the law of mer- 
chants an action might be ſuſtained on this caſe, the declara- 
tion was held good, and the cuſtom rejected as ſurpluſage. 
O the ſtatement of any material fact, it is ſtill uſual to 
altude to the cuſtom, by alledging that it was done“ accord- 


50 j ing to the cuſtom from time immemorial uſed and 9 | 
( 
© 


a «a Mr — 
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c ed among merchants:“ but even that is unneceſſary, 


it being ſufficient if the facts ſtated come within the cuſtom 
as recognized. 


As the action on 4 Bill of Exchange i is founded on the 


cuſtom of merchants, ſo that on a Promiſſory Nate 1s founded 


on the ſtatute, and uſually refers to it; though, it is con- 


ceived, ſuch reference is unneceſſary 1 this caſe, as that 
to the cuſtom in the other. 

Ix both caſes however it is neceſſary, that all thoſe cireum- 
180 ſhould either be expreſsly ſtated, or clearly and in- 
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3 & 4 
Ann. c. 9. 


evitably i implied, which, according to the characters of the | 


parties to the action, mult neceſſarily concur in order to in- 


title the plaintiff to recover. 


In all caſes ariſing on a Bill of Exchange, it is neceſſary to 


tate that the drawer made his bill, and directed it to ol. 
| drawee, and thereby directed him to pay. 
In all thoſe ariſing on a Promiſſory Note, that the maker 


made his Promiffory Note, and thereby promiſed to pay. 


Ix ſtating the bill or the Note, regard muſt be had to the 
legal operation of each reſpectively. 


Ir has been decided that the legal operation of a Bill or of a 
Note, payable to a fictitious payee, is, that it is payable to 
the bearer, and therefore if that deciſion be right, it ts proper, 


in the ſtatement of ſuch a bill, to alledge that the drawer 


thereby requeſted the drawee to pay ſo much money to the 
bearer ; inthe ſtatement of ſuch a note, that the maker thereby 
promiſed to pay ſuch a ſum to the bearer; but this queſtion is 
yet under review, in a writ of error in the Houſe of Lords. 

On in ſuch a cafe, the plaintiff may ſtate all the ſpecial 
circumſtances, and if the verdict Pons with _ he 
will be entitled to recover. 


THus, where the plaintiff ſtated that the 4 on the 


fifth of April, 1788, drew a Bill of Exchange, directed to 
Livefay and Co. by which he required them, three months 


aſter date, to pay to Mr. George Chapman, or order, 1, 55 ll. 


value received, and delivered the ſaid bill to them, and “ au- 
te thortzed them to negociate and indorſe the ſame in the 


name of George Chapman, and thereby to raiſe money 


* thereon,” 


1 Bur. 324, 


3258. 
Vere v. 
Lewis. 

3 Term. 
Rep. 183. 
Minet v. 
Gibſon. 
Id. 485. 
Collins v. 
Emett. 
Bl. Term. 


Rep. C. B. 
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Collins v. 
Emett. 
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10 thereon,” for the uſe of the ſaid perſons ſo uſing the names, 
ſtile, and firm of Liveſay and Co.; and then averred, that 


when the ſaid bill was ſo made as aforeſaid, or at any time 
atterwards, © there was no ſuch perſon as George Chap- 


man, the ſuppoſed payee” in the ſaid Bill of Exchange, 


but that the ſaid name was merely fictitious,“ to wit, at 


London, &c. which ſaid Bill of Exchange afterwards, to wit, 


&c. by one © Andrew Goodrick, being a perſon there- 
* unto in that behalflawfully authorized by Liveſay and Co. 


© upon ſight thereof was acc-pted,”” according to the uſage and 
cuſtom aforeſaid. And the ſaid perſons ſo uſing the names of 


Liveſay and Co. being ſo authorized as aforeſaid, afterwards 
and before the payment of the ſum of money therein con- 
tained, or of any part thereof, and before the time thereby ap- 
pointed for ſuch payment, to wit, & c. negociated and in- 
* dorſed the ſaid Bill of Exchange, in and with the name of 


* theſaid George Chapman, and by that indorſement, in the 


name o the ſaid George Chapman, appointed the con- 
** tents of the ſaid Bill of Exchange to be paid to the ſaid 
“e plaintiffs, and thereby raiſed money thereon, for the uſe of 
* the ſaid perſons ſo uſing the names, &c. of Liveſay and 


Co.“ and then and there delivered the ſaid Bill of Ex- 


change ſo indorſed to the ſaid plaintiffs, © who, thereupon, 
on the credit thereof, advanced to the ſaid perſons,” fo 


uſing the name, &c, of Liveſay and Co. the ſum of money in 


the bill mentioned. 

Tux circumſtances ſtated in a ſpecial verdict on this caſe 
were theſe, that Emett, who was a partner with Liveſay and 
Co. in the ſpinning of cotton at Clithero, wrote his name 
on a piece of blank paper, with a ſhilling ſtamp on it; and 


delivered it to Liveſay and Co. for the purpoſe of wing 4 


Bill of Exchange, for ſuch ſum, payable at ſuch time, and to 
ſuch perfon or perſons as they ſhould think fit. | 


Tuar Liveſay and Co. on the 5th of April, 1788, drew 


on this paper, above the name of Emett, a certain writing, 
directed to Liveſay and Co. in the words and figures following, 
viz. Clithero, April 5, 1788. L. 1,551. Three months after 
date pay to Mr. _ Chapman, or order, fifteen hundred and 


fiſty- 


SS, 
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bfry-one pounds, value received, as adviſed, John Emett.” 
That the occaſion and manner of giving this paper writing 


were as follow: on the 5th of April, Liveſay and Co. were 


indebted to Thomas Jeffery in the ſum of 1,51 2l. gs. on a 
Bill of Exchange, which became due that day, and which 
had been previouſly given for goods ſold by Jeffery to them. 
One Richard Collis, clerk to Jeffery, on that day applied to 
the houſe of Liveſay and Co. for payment of that bill; he 
there ſaw Anſtie, one of the partners, who informed bum, 


that they could not conveniently then pay the money, but 


requeſted him to take a bill on their houſe, for the ſum, at 
three months date, and the intereſt in the mean time, and 
gave him the blank paper above mentioned, with the name of 
Emett written on it, to be filled up by one of the clerks of 
the houſe. | 

THaArT one Luclow, a clerk of Liveſay and Co. filled up 
the paper in the manner as above ſet forth; that immediately 
aiterwards it was carried to Andrew Seit , another clerk 


of the houſe, who was authorized by Liveſay and Co. to ac- 


c2pt it, which he accordingly did, in the names of Liveſay 
and Co. : that withthe authority of Liveſay and Co. the name 
of George Chapman was then indorſed on the ſaid paper 
writing, which being ſo filled up, accepted, and indorſed, was 
then delivered to the ſaid Collis, who then delivered up the 


bill for 1,5121. gs. to the ſaid Liveſay and Co. That the Z 


ſaid Thomas. Jeffery afterwards negociated the ſaid paper 
writing with the plaintiffs, and received the full amount from 
them, only deducting a diſcount, at 4+ per cent. and deliver- 
ed the ſame to the ſaid plaintiffs. That the ſame was duly 
preſented for payment to Liveſay and Co. who refuſed to pay 
it, of which Emett had due notice. That there was no ſuch 
perſon as George Chapman, the ſuppoſed payee of the ſaid 
paper writing, being merely fiQtitious ; that Emett gave no 
turther or other authority than as before ſet forth, and knew 


nothing of this tranſaction. That the plaintiffs had then no 


knowledge that the ſaid George Chapman was a fictitious 
perſon, or of the circumſtances under which the ſaid paper 


writing was drawn, accepted, and indor ſed, but that the ſaid 
Thomas 


Wai 
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1 Jeffery had a full knowledge of the whole of the ſaid 
tranſactions. 
Is pronouncing the ima of the Court of Common | 


Pleas an this caſe, Lord Loughborough ſaid, the ſpecial cir- 


cumftances above ſtated in the declaration, would, in his opi- 


nion, have been ſufficient to have intitled the plaintiff to re- 
cover, if the eaſe ſtated in the ſpecial verdict had not, in two 
or three inſtances, varied from them. 

A BiLL or Note payable to the order of a man, may; in 


an action by him, be ſtated as payable to himſelf, for that is 


its legal import: or it may be ſtated in the very words of it, 
with an averment that he made no order. 

IF a note purport to be given to two, and be ſigned only 
by one, a declaration generally as on a note by that one who 
ligned it will be good; for the legal operation on ſuch a note 
is, that he who ſigned it promiſed to pay. 

Ox a note to pay jointly and ſeverally, a declaration againſt 
one in the terms of the note will be good. 


Wars a note is given ay two, to pay jointly or ſeverally, 
the payee may ſue both or either; if he ſue both, he may de- 
clare on the note in the words of it jointly or ſeverally : but 


if he ſue either of them ſingly, it was formerly held that he 
could not declare in that way, but that he muſt ſtate the note 


As given only by one, and that the joint or ſeveral note would 


be good evidence to ſupport ſuch a declaration. 
Bur the doctrine in the latter caſe has been ſince over- 


ruled, and it is now held, that in an action on a joint or 
ſeveral Promiſſory Note, againſt one, a declaration that he 


and another made their Promiſſory Note, by which they 
Jointly or ſeverally promiſed to pay, is good: for if or mult be 


underſtood as a disjunQive, the election whether the note ſhall 


be joint or ſeveral, is in the perſon to whom it is given, and 


by ſuing one, he ſhews his election to conſider it as a ſeveral 


note: but in this caſe, the true conſtruction of the word or 
is, that it is ſynonimous with and. They both promiſe that 


they or one of them ſhall pay; therefore the liability is on 
both; and on each. The nature of fu tranſaction foroes this 


conſtruction. 


AND 
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Ax if the note had been joint only, and it had been ſtated 
as a ſeveral one, no advantage could have been taken gf _ 
but by a plea in abatement. 

WHERE the payment of a bill or note is limited at a cer- 
tain time after the date, it muſt be ſtated as being made on 
the day of the date, that it may appear on the face of the de- 
claration, at what time it became due; if the bill have no 
date, as on the day when it iſſued, or the firſt day the plaintiff 


had knowledge of its exiſtenee; for an inſtrument not dated 


muſt be eonſidered as dated at the time of the delivery. 

Bur i 1 ſtating the bill or note, it is not neceſſary to al- 
ledge that it bore: date, though that be generally done; it is 
ſufficient that the date appear by implication, which it does 
from the allegation, that on {ugh ways me an. the 
bill or note. 12 1 1 A1 
Ix muſt be alledged, that the bn 
certain place: if the action be on a bill dated abroad, that 
muſt be the place where it was actually made; but where it 
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Buller, 1. 


1. Str. 4 


2 Show. 
422. 


js neceſſary to prove, at the trial, tho making of the bill} / 


which is only in an action againſt the drawer, then in ſtrict- 


neſs that place in England or Wales where the action is laid, 


ought to be ſubjoined under a videlicet, in deferenee to the 
antient rule of pleading with reſpe& to the venue: by the 
precedents, howeyer,that ſtriftneſs ſeems now to be diſtegard- 
ed, and the place of the videlicet ſ upplied in a ſubſequent part 
of the declaratign, by an allegation that the drawer had no- 
tice of the default of the drawee at the place where the An 


is laid, or that he there undettook to pax. 


IxlAxp Bills and Notes may be ſtated to have den 
made at any place where the plaintiff chooſes tolay his action, 
becauſe the action on them! iS Weben and may be m to 
have ariſen any where. a8. 

Bur i it is ſaid, that on a bill, Saeed at any labs fi in Eng 


land or Wales, and payable abroad at uſ ance, the bill ſhoe 


* be ſtated to have been made at the place/ where it bears 
date ;“ for what reaſon this ſhould be done in this caſe, any 
more than in another, does not appear: if the, uſanee be- 
tween any place abroad and the different cowns of this coun- 


try 
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OF THE REMEDY ON A BILL oR NOTE. 


try differed, it might be ſuppoſed that exaQuneſs in ſtating the 
very place from whence the bill bears date might be material, 
to aſcertain what the uſance is: but as the uſanee between 
other countries and any one plaee in the kingdom is the 
ſame as between thoſe ſamie countries and any other place, 
that reaſon fails: it would alſo fail, if the uſance varied as 
reckoned from different places of this kingdom to the ſame 
place abroad; for it is an-eſtabliſhed rule, that where a bill is 
payable at ufance, it muſt be averred what that uſance i is, 
becauſe uſance differing according to the places between 
which they are reekoned, the court cannot in any inſtance 
take notice ex officio, what they are; and that averment aſ- 
certaining the time hen the bill is payable, it feems i imma- 
terial from what place the bill is ftated to be dated. 

IN * the drawing of 4 Bill or Note, i it is unnee-Mfary to 
though thass is geabrely done : ; the 0 that he ade 
his Bill of Exchange or Promiſſory Note, and, in the caſe of 
the former, that he directed the bill to the drawee, by which 
he. requeſted him to pay, and in the caſe of the latter, that by 
ſuch. note he promiſed te pav, fuſficiently implies that his 
name was ſomew here on the inſtrument, and that he or ſ. ome- 


body by his authority wrote it; ' othetwite 1 it could not with 
propriety be ſaid Ante e wal the one caſe or : promiſ- 


ed-4n the other... 
Ir the bill was fl 3 by a Arie by the Aube 
of a maſter, it ds ſufficient to ſtate it as draw by the maſter 


himſelf, unleſs the ſubſcription be alledged, and then it muſt 


be ſtated according to the truth of the'caſs; that the fervant, 

by the authority of his er; drew and fubſeribed che bill 

on his maſter's account... 0.203 02 n me 
Tx ſame obſervations 18 to the caſe of an indo fem 


or acceptance by the fervant, by the ue and on the 
account of his maſter, | gl 


WHERE partners are concerned 1 in Kas as nego; 
ciating, or accepting of a bill or note, the uſual way of intro- 


ducing the partnerſhip, is to mention it by way of induoe- 


ment, and to ſtate that, ane of them, according to the 


cuſtom 


3•V:E;F;F;;̃ OO EIS: G85 © a oe: at. ti 


W — — 0 


payment, perhaps evidence of an acceptance after, will not do. 
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cuſtom of merchants, ſubſcribed, accepted, or indorſed the 
bill for the partnerſhip account: but the alluſion to the 


cuſtom is not abſolutely neceſſary; nor is it abſolutely ne- 


ceſfary that it ſhould be directly charged that the partner 


acting for the reſt ſubſcribed, accepted, or indorſed for the 


partnerſhip ; it is ſufficient if, on the _— it . e to 
have been ſo. 

WHERE a bill is drawn in fets, and the action is brought 
on the firſt, the uſual way of ſtating the requeſt to the 


drawee is, that he requeſted him to pay that firſt of ex- 


* change, (ſecond and third not paid) following the very 
form of the bill ;“ and then it is not neceſſary, in the fubſe- 
quent part of che declaration, to aver that the ſecond and 


third were not paid, for if either of them was paid, that 


would be a ſuſficient defence at the trial. 


Dry being neceſſary to give the bill an operation, | 


it muſt be ſtated that the drawer'delivered it to the payee. 
As the holder, in order to intitle himſelf to recover againſt 
the drawer or indorſor, is not bound to preſent the bill for 
acceptance, when it is payable at a certain time after the 
date, ſo in that caſe it is not neceſſary to ſtate any acc pt- 
ance ; but if it was payable at a certain time after ſightt, it is 
neceſſary i to ſtate that the bill was preſented for acceptance, 
and if the truth will permit; that-it was accepted 4 or hat 
the drawee could not be found, or refuſed to accept. 
In an action againſt the acceptor, it muſt be alledged that 
he accepted the bill, for the acceptance is the foundation of 


the action; but the manner of acceptance needs r not to be 


alledged. 

Anp if the a6ctptance be alledged generally er any 
ſpecification of time, evidence of acceptance after time of 
payment will maintain the declaration; though the acceptance 


be alledged to have been according to the tenor and effect of 


the bill, for this ſhall be conſtrued as a general promiſe to 


pay the money, and the words according to the tenor and 


effect of the bill” ſhall be rejected as ſurpluſage; but if 
the acceptance be alledged to have been before the time of 


Ir 
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or THE REMEDY. ON. A BILL OR NOTE. 
Ir the bill or note was payable to order, and the action by 


an indorſee, ſuch indorſements muſt be ſtated as to ſhew his 


title; an indorſement by the payee muſt at all events be 
ſtated, becauſe without that, it cannot appear that he made 
any order, on the exiſtence of which depends the title of the 
indorſee, If the firſt indorſement was ſpecial, to any perſon 
by name, in an action by an indorſce after him, his indorſe- 
ment muſt for the ſame reaſon be ſtated: ip alſo muſt all 
ſpecial indorſements. 

Burr if the indorſement was in blank, — the 200 be 
againſt the drawer, acceptor, or payee, no other indorſement 
is neceſſary to be ſtated than that of the payee : in an action 


againſt a ſubſequent indorſor, his indorſement at leaſt mult 


Vid. ſ upra. 


Ruſhton v. 
Aſpinall. 


Doug. 679. 
3 


be added: in an action on a bill or note payable to bearer, no 


indorſement needs be ſtated, t it is en without 


pp ẽè Gao: 5 


As a bill may be ee at any time e after it iſſues, it is 


immaterial on What day the indorſement is ſtated to have 
been; but if it be ſtated to have been before the time the bill 
or note became due, an indorſement afterwards will probably 
be conſidered as a variance, It is not effential to ſtate a de- 
livery by the indorſor; that he ee the ilk or antes im: 


plies that he delivered it. 11 


Ix an action againſt, the drawer « or — 5 2 bill, or 


agaiat the indor ſor of à note, it is abſolutely. neceſſary, on 


account of non- payment of the bill or nate, to ſtate a demand 


af payment from the acceptor of the bill or the maker ol the 


note, and due notice of refuſal given to the, party againſt 
whom the action is brought; ſor theſe circumſtances are ab- 
ſolutely neceſſary to intitle the plaintiff. to mainjain his ac- 
tion ; and a verdict will not help him on a writ of error: the 
general rule of pleading in this caſe is, that where the plain 
tiff omits altogether to ſtate his title or cauſe of action, it is 


not neceſſary to prove it at th trial, and therefore there is ny 


room for preſumption that there was actual proof: where a 


demand on the acceptor, or notice to the defendant are not 
laid, there isn no — 46 to prove 2 — ang 4 if it were to be 


uw +44 4# 


"racine 


Sa. ag 
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declaration, which contains no ground of aQion onthe face 


of it ; and though it be alledged that the defendant promiſed, 
that will not help the caſe; the promiſe is an inference. of 
law, and the declaration muſt contain premiſes rem whence | 
that inference may be drawn. 

Bur if the title be only imperfectly ſtated, with the coaiC- 
fon only of ſome circumſtances neceſſary to complete the 
title, they ſhall after a verdi& be preſumed to have been 
proved; and in ſome caſes no advantage can be taken of 
the want of them on a general demurrer. _ 

Trvs due notice ofthe diſhonour of a foreign bill c: can on lomons v, 
be by proteſt ; yet the omitting to alledge a proteſt in the 1 
declaration is only matter of form; notice being alledged — III. 
generally, i it ſhall be preſumed to 3 been given with all the in the — "_ 
neceſſary formalities, and if theſe be not proyed at the trial, te. 
the plaintiff cannot recover, 

Ir is not neceſſary, in an action again an . to vid. ante 
ſtate that the indorſee demanded the money of the drawer of * 

a bill, or the firſt indorſor of a note, becauſe ſuch de mand is 

not neceſſary to be * in order tocemplete the title of the 
indorſee. | 

WurTHEs the drawer of a bill, or the indorſor * bill or 


of a note, receiving the bill or the note in the regular courſe 


of negociation before it has become due, can maintain an ac- 
tion on it, againſt the acceptor or maker, in the character of 
indorſee, ſeems undecided ; no caſe of that kind is reported : 
in any book that I have had an opportunity of conſulting : | 
that ſuch actions have been brought has been incidentally ſaid per J. Am- 
from the bench : there ſeems no good reaſon why they may hurſt. Tr. 


not be maintained: but the only caſe in which it is directly — 


held, that the drawer may maintain an action in the cha- Larbrap. 


Mod. 36. 
racter of indorſee, i is no authority to eſtabliſh this point : es 


for there it appears that the bill was proteſted for non-payr 
E 


ment before the indorſement; and a more recent caſe, deter- Robley. Tr. 
mined on principle, clearly Wer that a drawer or indorſor 5 — — 

cannot maintain an action againſt the acceptor in the cha- Term. Rep. 
racter of indorſee, w where the indorſement | is after the refuſal C. B. 89 in 


K 


the notes. 
of 
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of payment ; becanſe when a bill is returned unpaid, either 


on the drawer or indorſor, its negotiability is at an end. 
Tx action therefore in which the drawer or indorſor, after 


payment of the money in default of the acceptor, may re- 
cover, the firſt againſt the acceptor, and the latter againſt 
any of the preceding parties, muſt be brought in their 
original capacity as drawer or indorſor, and not as indorſee. 
In this action, after ſtating the drawing of the bill, the de- 
livery, the neceſſary indorſements, the preſentment for ac- 


ceptance, and the acceptance or refuſal to accept, it muſt be 


further ſtated, that at the proper time it was preſented to the 


nacceptor for payment, who refuſed, or that the acceptor could 


1 Wil. 188. 


vid. Morg. 


Prec. 44. 


Vid. Smith 
v. Niſſen. x 
Term. Rep 
269. 


Vid. ante 
page 98. 


not be found : and if on a foreign bill, a proteſt for non- pay- 


ment may be ſtated; then that it was returned to the plain- 
tiff, and that the de endant had notice of the prem iſes. 

Ir may alſo be ſtated, that the plaintiff paid the contents of 
the bill, and, in the caſe of a proteſt, the coſts, intereſt, and 
damages ariſing from the delay; but this does not ſeem abſo- 
lutely neceſſary; that the bill was returned to the plaintiff 
implies payment by him. 

Ir the drawee, without having effects of the drawer; accept 


and duly pay the bill, without having it proteſted, he may 


recover back the money in an action for money paid, laid 


out, and expended to the uſe of the drawer. 


Any one who has accepted and paid the bill under proteſt 
for the honour of the drawer or indorſor, may have a ſpecial 
action on the cuſtom againſt the perſon for whoſe honour he 
accepted and paid.—So alſo may he who has paid under 
proteſt for the honour of any one, he, who does it, retain 


the drawer and acceptor, and all others obliged to him in 


due form of law, he may ſue the drawer, e or any 


of the prior indorſors. 
| It 


*A precedent of a declaration by a perſon who has paid a bill under proteſt, 


may not be unacceptable here. 
Londen, } A. B. complains of C D. &c. for that whereas there now 
to wit. I is, and from time whereof the memory of man runneth 


pot to the contrary, there hath been a certain antient laudable cuſtom, 
uſed 


whi 


lon 
ſuc 
cha 
hay 


if a 


hon 
ſha] 
bill 
bill 
of 


— 


to ſay, that by tone he.became liable to pay- 


QF. THE. REMEDY. ON * SUL, OR NOTF- 


It is not 8 y, in an i on a Bill of E haves. or 
Promiſſory Note, to ſtate an cxpreſs promiſe by the de- 
fendant: the law implies a promiſe where the party is liable; 4 
and therefore it is ſuſkcient, after ſtating the circumſtances, 


Bur 


uſed and improved of between and amongſt merchants and other perſons 


RH. 
Starkey 
v. Checſe- 


Raym. 838. 
1 Salk. 128. 
Carth. 409. 


reſiding, trading, and uſing commerce in parts beyond the ſeas, and with : 


merchants reſiding, trading, and uling commerce within this kingdom of 
England, that is to fay, that if any merchant 6r other perſon, merchants 
or other perſons, reſiding, trading, and uſing commerce in parts beyond 


the ſeas, ſhall at any time have made any Bill of Exchange in writing, and 


ſhall have directed the ſame to any ' merchant' or other perſon, merchants 


kingdom, and by ſuch bill ſhall have requeſted ſuch perſon or perſons to 


or other perſons, reſiding, trading, and uſing commerce within this 


whom ſuch bill ſhall have been directed to pay, at a time in ſuch bil! | 
mentioned for that purpoſe, to the order of any other merchant or other 
perion, merch ants or other perſons, reſiding, trading, and uſing commerce 


beyond the ſeas, any ſum of money, mentioned in ſuch Bill of Exchange, 


and if ſuch merchant or other perſon, merchants or other perſons, to whole 


order the payment of any ſuch ſum of money mentioned in ſuch bill, by 
ſech bill ſh all have been Appointed to be made, ſhall have indorſed ſuch! bill, 
and by ſuch jndorſeme nt fall have ordered or appointed. ſuch ſum- of 
money mentioned in ſuch bill to be paid to any other merchaat or 
merchants, or other perſon or perſons, re ſiding, trading, and uſing 


comm erce in parte beyond the ſea, or ia this kingdom, or bis order; 


and if ſuch merchant or other perſon, merchants or other perſons, to 
whom ſuch bill ſhall have been directed, ſhall have accepted fuch bill, 
and ſhall not have, paid the money mentioned therein, when the pay 
me nt thereof ſhall have become due and payable, to the perſon of per- 
lons ro whom ſuch bill ſhall have been indoried, and ſuch money by 
ſuch bill made payable, and there:pon the merchant or perſoa, mer- 
chants or perſons, to whom ſuch bill | ſhall have been indorſed, ſhall 
have cauſed ſuch bill to be proteſted for ſuch non-payment thereof, and 
if aſter ſuch proteſt of ſuch bill ſo made, any. perſog or perſons, for the 
honour of the drawee or (drawer or of any of the drawers of .\..ch bill, 
ſhall bave paid to ſuch perſon or perſons who ſhall have cauſed ſuch 


bill to be proteſted as aforeſaid, ſuch ſum of money mentioned in ſach - 


bill, for the ſaid bill, retaining nevertheleſs the drawers and acceptors 


of ſuch bill, aud all others concerned or obliged to him in due form 


of - 


Vent. 163. 
Vid. 1 Salk. 
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Bvr it is uſual to alledge an expreſs promiſe after ſtating 
the liability, that no exception may be taken to the addition 
of other counts in aſſumpſit, which are uſually added; for it 


is ſaid that where the declaration was upon the cuſtom and 


likewiſe on an indebitatus aſſumpſit, the — was ar- 


reſted, 


of 1. that * and in ſuch caſe, Cuch merchant or other perſon, who 
ſhall have accepted ſuch bill, during time of which the memory of man 
runneth not to the contrary, hath been liable to pay to ſuch perſon, 


who upon ſuch proteſt ſhall have paid ſuch ſum of money to ſuch indorſee 


or indorſees of ſuch bill, the ſaid ſum of money mentioned in ſuch bill, 
and thereby to him or them made payable : And whereas, at the ſeveral 


times hereafter mentioned, one W. J. and one J. F. in partnerſhip together, 


and as joint traders, were perſons reſiding, trading, and uſing commerce 


beyond the ſeas, viz. at Dunkirk, in the kingdom of France, and the ſaid 


C. D. (the now defendant) and one L. L. and one J. L. were perſons re- 
fding, trading, and uſing commerce in parts beyond the ſeas, (to wit) at 
Dunkirk aforeſaid, and one E. C. and P. A. were perſons reſiding, trading, 
and uſing commerce within this kingdom, to wit, at London aforeſaid; 
and they being ſo reſiding, trading, and uſing commerce; the ſaid W. J. 
and J. F. (the drawers) who were ſo in partnerſhip together, and reſiding 
in parts beyond the ſeas as aforeſaid, on the — day of — in the year 
in parts beyond the ſeas, that is to ſay, at Dunkirk aforeſaid, according to 


the aforeſaid cuſtom, made their certain Bill of Exchange in writing, 


the hand of one of them being thereunto ſubſcribed, on their joint part- 
nerſhip account, and in their joint names, ſtile, and firm, (to wit) W. J. 
and Co. being thereunto ſubſcribed, bearing date the ſame day and year 
aforeſaid, and then and there directed the (aid bill to the ſaid C. D. 
(the now defendant) by the name of Mr C. D. at London, and thereby 
requeſted the ſaid C. D. at two uſances, to pay that their firſt Bill of 


Exchange to the order of the faid I.. I. and J. L. by the names and de- 
ſeription of Meſſrs. L. L. and Co. 1091. ſterling value of the ſame, and to 


place the ſame as per advice from the ſaid W. J. and Co. and then and there 
delivered the ſaid bill to the ſaid L. L. and J. L. or their order, and the ſaid 
L. L. and J. L. afterward, and before the time appointed by the ſaid bill for 
payment thereof, viz. at Dunkirk aforeſaid, in parts beyond the ſeas, in- 


dorſed the ſaid bill, according to the ſaid cuſtom, the hand of one of them on 
| theix joint account, in their copartnerſhip name, ſtile, and firm, to wit, L. L. 
| | | | | and 
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reſted, which could not have been the caſe had an expreſs 
promiſe been added to the count on the cuſtom, becauſe it is 


an eſtabliſhed rule in pleading, that wherever the ſame plea |, 


may be pleaded, and the ſame judgment given on different 
counts, they may be joined in the ſame declaration. Fore ly 


and Co. being the reunto ſubſeribed, and that indorſement, the ſaid L. 1. 
and J. L. appointed the contents of the ſaid bill to be paid to the ſaid E: C. 
and P. A. by the name of E. C. and Co, or order, and then and there deliver- 
ed the ſaid bill indorſed to the ſaid E. C. and P. A. and which ſaid bill he the 


129 


Term. 
Rep. 276. 


ſaid C. D. (the defendant) afterwards, to wit, on - at on ſight thereof : | 
accepted, according to the ſaid cuſtem, and the ſaid E. C. and P. A. (the in- 


dorſees) afterwards and before the payment of the ſaid ſum of money menti- 


oned in the ſaid bill or of any part thereof, namely, on —— being the day 


on which the ſaid bill became payable, and ought to have been paid by the 


ſaid C. D. according to the tenor and effect of the ſaid bill, and of the ſaid 
acceptance, and indorſement thereof at —— cauſed the ſaid b:1l ſo indorſed 
and accepted as aforeſaid to be ſhewn and preſented for payment, and the ſaid 
C. D. was then and there requeſted to pay the ſa ĩd indorſees the ſaid ſam of 


money mentioned in the ſaid bill, according to the tenor and effect of the ſaid * 


bill and of the ſaid acceptance, and indorſement thereof, but the ſaid C. D- 
did not then or at any other time pay the ſame, but then and there refuſed 
and neg lected ſo to do; whereupon the ſaid E. C. and P. A. (the indorſees) 
afterwards, to wit, on — at —— cayſed the ſaid bill to be proteſted for 
non-payment thereof, according to the ſaid cuſtom, and thereupon the ſaid 
A. B. (the plaiatiff) afterwards, to wit, on at upon the ſaid proteſt, 
and according to the ſaid cuſtom for the honour of the ſaid W. J. one of the 


drawers of the ſaid bill, paid to the ſaid E. C. and P. A. the ſaid ſum of mo- 
ney mentioned in the ſaid bill, for the ſaid bill ; retaining the others, the 
drawer and the acceptor of the ſaid bill, and all others concerned or obliged to 


him in due form of law, according to the ſaid cuſtom, of all which ſaid pre- 
miſes the ſaid C. D. (the defendant) then and there had notice, and by reaſon 
of the ſaid premiſes, and according to the ſaid cuſtom, the ſaid defendant be- 
came liable to pay to the ſaid A. B. (the plaintiff) the ſaid ſum of moneg 


mentioned in the ſaid bill, and ſo paid by the ſaid A. B, to 2 ſaid E. C. and 
P. A. for the ſaid bill, ig : | 


Then follows an averm ent of what 6 d are. 
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+InsTEAD of bringing an action on the cuſtom or on the 
ſtatute, the plaintiff may in many caſes uſe a bill or note, 
only as evidence in another action; and where the inſtru- 
ment wants ſome of the requiſites to bern a good bill or note, 


the only uſe he can make of it, is to give it in evidence; or 


if the count on the inſtrument be defeQive, he may give it 
in evidence, in | upport of ſome of the other counts for money 
had and reccived, or money lent and advanced, according to 
the cireumſtances of the tranſaction. 

A BI is preſumptive evidence of money lent by the 
payee to the drawer, and a note of money lent by the payee 
to the maker, and both conſequently of money had and re- 
ceived to the uſe of the holder, whether they be payable to 
the bearer, or to the order of the payee. 

Hx, who transfers a bill or note without indorſement, gives 
no additional credit to the inſtrument, and therefore he can- 
not be ſued on the inſtrument itſelf, nor is liable to anſwer in 
any ſpecies of action to any holder but him, to whom he im 


mediately transferred it, and to kim only for the conſideration 


on which it was given, whether for work and labour, goods 
ſold and delivered, money lent and advanced, or any other 


pe” legal confideration. 
Vid. Chame- 


Bu r if the party who took the Bill or Note did not uſe due 
diligence to obtain payment from the acceptor or maker, nor 
give due notice of their default to the party from whom he 


received it ; the latter may either plead, or give in evidence, 


the Bill or Note, to an action on the original conſideration. 
Tux holder ofthe Bill or Note may ſue all the partics who 
are liable to pay the money, either at the ſame mays oO! in 
ſucceſſion, and he may recover judgment againſt all, if fat is- 
faction be not made by the payment of the money before 
judgment obtained againſt all; and proceedings will not be 


ſaid in any one action but on payment of the debt and coſts 


in that action, and the coſts in all the l in which he has 
not obtained judgment. 
Bur though he may have ins VIP all, yet he can 


recover but one ſatisfaQion ; ; 4 though he be paid by one, 


= 
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he may ſue out execution for the coſts in the ſeveral actions 


againſt the others. 
Axp if he have recovered judgment in more than one 


action, a tender of the principal recovered in one, and the 
coſts in all the reſt, will prevent him from taking out execu- 
tion; and it will be conſidered as a contempt of the court, 
if be take out execution againſt more than one. 

THE plea generally pleaded to this action, 1s that of non- 
aſſumpſit: but the defendant may, if the truth wi.l warrant 


him, plead non-aſſumpſit infra ſex annos ; for by ſtatute 21 


13. 


Windham 
v. Wither- 
Idem v. 
Trull. 

1 Str. 518. 


Jac. I. c. 16, actions on the caſe, except upon accounts be- | 


tween merchants, mult be brought within ſix years: and by 
the expreſs provition ot the ſtatute of Queen Ann, all actions 
on Promiſſory Notes mult be brought within the ſame time 
as is limited by the ſtatute of James, with reſ; * to actions 
on the caſe. 

Bur an acknowledgment of the debt, or a promiſe to pay 
made within fix years of the commencement of the action, 
will take the caſe out of the ſtatute. 

To an action on the caſe on a Bill of Exchange againſt 
the defendant as acceptor, he pleaded, that after acceptance, 


he gave a bond in diſcharge of it; it was held that this ples 


was bad, becauſe it amounted to the general iſſue, for the 


debt on the bill being extinguiſh2d by the bond, the defen- - 


dant ought to have pleaded non-alſumpſit, and to have given 


the bond in evidence. 


Ir any of the parties whoſe names appear on the Bill or 
Note become bankrupt, the holder may come in under the 


commiſſion; and if he have received no part of the money 


2 P. Will, 
89, 40). 
1 Atk. 107. 


f. om any of the others, may be admitted to prove the whole 


ſum mentioned, and receive a dividend on the whole. 


Ir afterwards any of the others become bankrupt, he may 


prove the remaining ſum, and receive a dividend. on that. 
Ir all become bankrupt, before the holder has received any 


part of his debt, he may prove the whole ſum under each 
commiſſion; and though he afterwards receive a dividend un- 
der one, his dividend under a ſecond ſhall be calculated accord- 


inz ;to the whole ſum originally proved, not on what remains 
due 


1 Atk. 110. 
2 Veſ. 114, 
Its, 


Vid. Chil- 
" one 


v. 
Wiffen & 
Cromwell. 


3 Wilſ. 13. 
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due after deduQing the ſum received under the firſt commiſ. 
ſion; but what he had received on the firſt ſhall be deducted 
. the dividend on the ſecond; ſo under the third, his 


dividend ſhall be calculated acconiing to the whole ſum 
proved, but from the dividend ſo calculated, ſhall be de- 
duQted the amount of the money he has received under the 


other two; and the ſame rule ſhall be obſerved in every ſub- 


ſequent caſe, till he ſhall have received on the whole twenty 
ſhillings in the pound. 
Tux general rule with reſpect to -debes © carrying intereſt, 


in caſe of a bankruptcy, is that all intereſt ceaſes from the 
date of the commiſſion ; but if there be an eſtate ſufficient 
to pay twenty ſhillings in the pound, and a ſurplus, intereſt 
ſhall then revive, and be paid up tothe final diſcharge of the 
debt. 
Ir a man accept a bill without conſideration, and the 
drawees after negociating it become bankrupts, and the 


holder, inſtead of coming in under the commiſſion, chooſe to 
reſort to the acceptor for the whole ſum, which he pays after 
the bankrupty, this is ſuch a debt as the acceptor cannot prove 
under the commiſſion, and he may therefore recover againſt 


the drawers, notwithſtanding their certificate, 


tie. 


07 the Proof neceſſary at the Trial, and of the Defence | 


that may be ſet up there. 


A GREAT part of what may be ſaid 3 thls head 
neceſſarily riſes out of the general doctrine explained in the 
preceding chapters, and will therefore in ſubſtance be little 
more than a repetition, though different in form. 

Tux plaintiff muſt in all caſes prove ſo much of what is 
neceſſary to intitle him to his action, and or what muſt be 

| ſlated 


2 nn — 1 i. hn — 1 
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Rated i in his declaration, as is not from the nature of 4 


and the ſituation of the parties neceſſarily admitted. 


and by his acceptance he holds out, to every one who ſhall 


afterwards be the holder, that the bill is truly drawn': it has ; N r. 
indeed been lately ſuggeſted from high authority, that this 
rule has probably not been eſtabliſhed on the moſt mature 


conſideration, and that if it ſhould ever come to be the ſi ubject 


155 1 Ld, 
In an action againſt the acceptor, it is a general rule that Raym. 444. 


the drawer's hand is admitted, becauſe the acceptor is ſup- 


poſed to be acquainted with the writing of his correſpondent, Sir. 948. 
ar, „ 


Jenys v. 


Fowler. 


cal, 


1384. 


1 Bl. 390. 


of future diſcuſſion, there might be ſome reaſon to alter it; 


caſes, it was ſaid, might he imagined, where the knowledge 
of the drawer's hand mizht more naturally be ſuppoſed in 


other parties than in the drawee: that the payee generally 


received the bill from the drawer, who was his correſpondent, 
and that therefore the preſumption was, that he knew as well 
as the acceptor, or perhaps better, whether the bill was in 
fact drawn by the perſun by whom, on the ſace of it, it im- 
ported to be drawn, and that from the privity between them, 
the ſame knowledge might be imputed to his aſſignee.— But 


| theſe obſervations ſeem by no means ſatisfactory. By ac- 


cepting a bill, the drawee evidently ſhews, that he has no 
doubt of its being in the hand of the perſon appearing as the 


drawer; he may have had advice of an intention to draw 


upon him ; he may have effects of the drawer in his hands 


or he has foros good reaſon for honouring his bills; the 


payee, on the contrary, may in many caſes be mi un- 


known to the drawer; the bill may have been remitted to 


him by a correſpondent, whoſe name does not appear upon 
it; or if, in fact, the remitter be the payee, who of courſe 
knows the drawer's hand, he cannot, along with the bill, 

tranſmit that knowledge to the indorſee, who is the perſon 
that has it preſented for acceptance; much leſs can any of 
the ſubſequent holders be ſuppoſed to have any knowledge of 
the hand of the drawer ; it would therefore be productive of 


much inconvenience, if an action againſt the acceptor, the 


plaintiff were to be held to the proof of the drawer's hand: 


on the event of the bill's not being * drawn by the perſon 


whoſe 


* K 82 
5 a, * J p 44:8 
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Vid Price 
. Neale. 


Vid. page 
8. 


vic. page 
88, 59. 


there fore long been a general rule, that in an action agunft 
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whoſe name appears upon it as the drawer, the true queſtion 
is, to whom, is ' negligence or want of caution to be im- 
puted? to the holder? who in moſt caſes, if he has any 
knowledge of the drawer's hand, has that knowledge from 
actident, and not from the nature of the tranſaRion? or to 
th - acceptor, who by his acceptance, impliedly tells the per- 
ſon preſenting it, that he undertakes for the bill's being a true 


one? To the acceptor certainly. And therefore if the bill be 


in fact forged, tis he who muſt ſuſtain the loſs. 

In an action againſt the acceptor therefore, where the ac- 
ceptance was on light of the bill, whether in writing on the 
bill or by parol, it is not molar to prove the hand writing 


ol the drawer. But if the acceptance was without ſight of 


the bill, the acceptor. is not precluded from diſputing the 
hand of the drawer; if in truth, the hand Writing ofthe latter 
was ſorged, the acc2ptor could not ſet off, in account with 
him, the money paid on that bill; and as he did not ſee the 
bill at the time of acceptance, he has not entered impliedly 
into any engagement, that the very bill on which the ſuit is 
founded, was drawn by his correſpondent, and conſequently - 
no negligence can be imputed to him, in not having taken 
due precaution to be ſatisfied that the bill was in the hand- 
wr ing of the drawer : inſuch acaſe therefore, it is neceſſary 
that in an action againf the acceptor, the ſignature of the 
drawer ſhould be proved: that of the acczptor himſelf muſt 
of courſe be proved, and that of every perſon through 
whom the plaintiff, from the nature of the tranſaction, muſt 
neceſſarily derive his title. | | 
ON a bill payable to bearer, there is no perſon though. 
whom the holder derives his title; iu an action againſt the 
acceptor therefore, he has only to prove the hand w. iting of 


the acc2ptor himſelf. 
Bor to a bill payable to order, the holder can have no 


title, unleſs the payee have actually expreſſed his o:der by 


indorſement. The engagement of the acceptor is not to pay 


to every one who ſhall happen to be the bearer, but to thoſe 


only who ſhall be entitled by the order of the payee: It has 


the 
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the acceptor of a bill payable to order, the plaintiff muſt 
prove the hand writing of the payee or firſt indorſor: if his 
indorſement be ſpecial to“ another perſon,” or to 6 another, 
« or his order,“ the ſame rule, on the ſame principle, applies 
to the indorſement of that other perſon, as it does to the in- 
dorſement ſpecifically made of every ſubſequent indorſor, 
between the payee and the plaintiff. If the indorſement of 
the payee be general, the proof of his hand-writing i is ſuffici- 
ent; that of any other of the indorſors is not requiſite, though 
all the ſubſequent indorſements be ſtated in the declaration ; 
for by indoifing generally, the payee has ſhewn his order to 
be that the bi! ſhould be payable to any ſubſequent holder; Vid. page 
and accordingly it has been ſhewn that any ſuch ſubſequent * 
holder, may declare as the indorſee of the firſt indorſor, or ot 
that indorſor who firſt indorſes in blank : but in this caſe, 
in order to render the evidence correſpondent to the decla- 
ration, all the ſubſequent names muſt be ſtruck out, either at 
the time of the trial or before. | 
Bur the plaintiff, in the caſe of a transfer 67 delivery, 3 
which may be either when a bill is payable to bearer, or when 48 5 x 
a bill payable to order is indorſed blank, may be called upon 1 
to prove that he gave a good conſideration for it, without Race. 
the knowledge of its having been ſtolen, or of any of the 1 IE 
names of the blank indorfors having been forged. Rhodes. 
Norwirnsr ANDING this general rule, that, in an action * 633: | 
againſt an acceptor of a bill payable to order, the hand writ- 1 5 
ing of the firſt indorſor muſt be proved at the trial, a caſe is oy rk NS 
rene where it is ſaid to have been held, that ſuch proof Sayer 223. 
is not a/ways neceſſary: by the report it appears, that it was 7 
proved that the defendant had accepted the bill ; that there 
was no attual proof, that the name of one of the indorſors 
was of his hand writing; that the name of that indorſor and 
thoſe of all the other indorſors was upon the bill at the time of 
the acceptance, and that at that time the defendant promiſed to 
pay the bill * this evidence was left to the jury, who found a 
verdict for the plaintiff, — The queſtion being agitated, whe- 
ther upon this &videnee the matter ought to have been left to 
the © JfYs the couN held that it ought, and are reported to 
| have 


Smith v. 
C deſter. 
£t Term 


Rep. 654. 


Vid. ante 
page 52. 


Vid. Col- 


Uns v. 
Emett. 


Bl. Term. 
Rep. 313. 


Vid. page 
76. 
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| haye expreſſed themſelves thus. © It is in general neceſſary to 


* give actual proof, that the name of every indorſor is of 
&* his hand-writing ; ; but it is not neceſſary to do this in every 
* caſe: in the preſent it was a matter proper for the deter- 
* mination of the jury, whether the acceptance of the bill, 

&* when the names of all the indorſors were upon it, together 
© with the promiſe of the defendant to pay it, did not amount 
© to an admiſſi on, that the name of every indorſor is of his 
* hand-writiag, that admiſſion ſuperſeding the neceſſity of 
« actual proof. 

Bo r the authority oi this caſe appears to be very doubtful, 
unleſs all the indorſements were ſpecial, which they are not 
ſtated to have been, the general rule as laid down by the court 


extends too far, the report, therefore, is at leaſt inaccurate, 


It is difficult to conceive how a promilſc to pay the bill, made 
at the time of the acceptance, can be conſidered as an ad- 
miſſion of the hand-writing of the indorſors ; andit has been 
lately decided that ſuch admiſſion is not to be preſum d from 

the circumſtance ofthe indorſement being on the bill at the 
time of the acceptance. The acceptor only looks on the face 
of the bill which purports to be in the hand-writing of the 


_ drawer, which he is therefore precluded from afterwards diſ- 


puting ; he never looks, or at leaſt is not ſuppoſed to look, at 
the back of the bill; and if he did, he cannot be preſumed 
to admit the hand-writing of the indorſors, becauſe his privity 


is not with them; it is only with the drawer. 


WHERE the acceptance is conditional, the event on which 
the condition depends muſt be proved to have taken place 
before the-commencement of the action. 

Is at} aQion by an indorſce againſt the drawer, the ſame 
rules obtain with reſpect to proot of thehand-writing of the 
indorſors, as in an action againſt the acceptor. 

Trat of the drawer himſclf muſt of courſe be proved: It 
mult alſo be proved, that the plaintiff has purſued that dili- 
gence with reſpect to the drawee, and given ſuch notice to 
the drawer, of the default of the former, as are ſhewn in a 


former chapter, to be neceſſary on his part to intitle him to 


have recourſe to the hc: „„ 


From | 
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FROM the rule that in an action againſt the drawer or ac- 
ceptor of a bill payable to order, there muſt be proof of the 


ſignature of the firſt indorſor, and of all thoſe to whom an in- 
dorſement has been f. pecially made, has ariſen the queſtion 


which has ſo long agirated the commereial world on the ſub- 
jedt of indorſements, in the name of fictitious payees. 


137 


A Birr pay able to the order of a fictitious perſon, and in- 


dorſed in the fictitious name, is not a novelty among merchants 


and traders. A caſe of that kind appears to have been brought 
to trial upwards of twenty years ago. It was an action by the 
indorſee againſt the acceptor of a bill of exchange, payable to 
Butler and Co. and their order, and indorſed in that name. 
The plaintiff was fo far from proving it to have been indorſed 


by any perfons uſing that firm, that his own witneſſes ſaid, 


they believed it was indorſed by Cox the drawer. It alſo ap- 
peared, that there was a houſe of Butler and Co. with whom 


Cox had dealings, but it was proved that the bill in queſtion 
had never been in their hands; it was admitted that the bill 


was a true one, and that the defendant had regularly accepted 
it; it appeared further, that the acceptor had expreſsly promiſed 


Stone v. 
Freeland. 
B. R. Sit- 


tings at 


Cuildhali. 

after Euſter 
Term, 
1769. 


3 Term. 


Rep. 178. 


to pay, at the time the holder had diſcounted the bill; but it 


Lord Mansfield obſerved, that the intent of the bi | was only 
toenable Cox to raiſe money, and the reafon why it was not 
made payable to his order, was, that there were other bills at 
that time payable to his order, and if this had been ſo too, 


was inſiſted, that the indorſement being fictitious, the plain- _ 
tiff had failed i in making out an eſſential part of his title. 


there would have been too many in the ſame name in cir- 


culation at the fame time, which would have had the ap- 
pearance of fictitious credit ; that names were often uſed of 
perſons who never exiſted : the defendant, by his acc-pt- 


Nn and promiſing expreſily to pay the bill, had enabled 


to put it in circulation, and having ſo done, he ſhould 


not avail hiniſelf of an objection that the plaintiff had not 
ä completely made out his title. 


Bur in the years 1786, 1787, and 1788, two or thres 


houſes, connected together in trade, entering into engage- 


ments far beyond their capital, and apprehendipg that the 
credit of their own names would not be ſufficient to procure 
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currency to their bills, adopted, in a very extenſive degree, 
2 practice, which before had been found convetſient on a 


ſiraller ſeale.— 80 long as the acceptors or drawers could ei- 
ther procure money to anſwer their bills, or had credit 
enough with the holder to have them renewed, the ſubject of 
theſe fictitious indorſements never came in queſtion, But 
when the parties could no longer ſupport. their credit, and a 


commiſũon of bankruptcy became neceſſary, the other ere- 


ditors felt it their intereſt to reſiſt the claims of the holders. of 


theſe bills, and inſiſted that they ſhould not be admitted to prove 
their debts, becauſe they could not comply with the general 


rule of law, which requires proof of the hand- writing of the 
fiſt indor be The queſtion came before the Lord Chancel- 
lor by petition : He directed trials at law, and ſeveral have 


been had; three againſt the acceptor in the King' s Bench, 
and one n the drawer in the Common Tu though | 


not all expreſsly by that direction. a 
Is the firſt caſe againſt the acceptor, beſides the gener 


counts for money paid by the plaintiffs to the defendant's uſe, 
and money had and received by the defendant to the plaintiffs' | 


uſe, there were alſo two ſpecial counts laid on the bil] it- 


ſelf; The firſt was in the terms of the bill, © that the de- 


* fendant and others drew a Bill of Exchange on the defend- 
* ant, payable to Grig/on and Co. or order, three months 
- after date, which the defendant accepted; ; and that Grig- 


* ſon and Co. indorſed it to Lewis and Potter, who indorſed 
it to the plaintiffs,” The ſecond count ſtated it tobe © 2 
6e bill drawn as above in favour of certain perſons trading 
« under the firm of Lewis and Potter, or order, and indorſed 


* by Lewis and Potter to the plaintiffs.” 
Tux circumſtances proved at the trial were theſe : 
THAT there was a houſe of trade at Nottingham under the 
firm of Harris, Harris, and Plant, of which the defendant 
was one of the partners, and that the defendant a/one carried 
on buſineſs in Wood-ſtreet, and refided in London ; that 
the body of the bill, as well as the ſignatures of the drawers 


and acceptor, were in the hand-writing of the defendant 


that no ſuch houſe of trade as that of Grigſon and Co. was 
| con- 
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concerned in the tranſaction, but that the defendant had 2 
drawn the bill payable to Grigſon and Co. at the requeſt of 
Lewis and Potter; that the indorſement in the names of Grig- 

ſon and Co. was eee and that before the bill became 
due, the defendant knew that to be the caſe, but it did not 
expreſsly appear whether he knew it at the time the bill was 
diawn ; that the indorſement of Lewis and Potter was in the 
hand-witing of one of the partners of that houſe, and that 
they received the bill from the defendant and delivered it to 
the plaintiffs: that the value of the bill was paid to the houſe 

of Lewis and Potter in draughts on bankers, which were aſ- 
terwards paid 1 in caſh; and that the defendant had credit gi- 
ven him in account wth the houſe of Lewis and Potter for 


the value of the bill. 
To this evidence, the defendant's counſel demurred, as 


not ſupporting any count in the declaration. 

Log Kenyon, in giving the opinion of thecourt, ſaid, that 
in deciding on this particular caſe, they did not wiſh to have 
it underſtood that they meant to infringe on the rule as ap- 
plicable to caſes in general; for that generally Loki 
there was no doubt but the indorſee of a Bill of Exchange, 
Pay able to order, muſt, in deriving his title, prove the hand- 
_ writing of the firſt indorſor. But that this deciſion proceed- 
ed on the ſpecial circumſtances of this particular caſe, that 
the deſendant, at the time of entering into this engagement, 
knew that there were no ſuch perſons as Grigſon and Co. 
and therefore that in point of formal derivation of title, that 
which is uſually done could not be done in this caſe. That, 
on the firſt count of this declaration, the opinion ofthe court 
did not proceed, neither was it neceſſary to ſay any thing on 14. 
the ſecond ; though if it had been neceſſary to reſort to that, Kenyos, 
he himſel* had an opinion on it. But the counts on which 
the judgment of he court was given, were thoſe for moncy 
paid, and maney had and received, In Lord Raymond's time rde. 
it had been decided, that a general indebitatus aſſumpſit might Evans. 
be maintained to recover money for the value of a Bill of + IO 
Exchange which was not paid. That caſe, indeed, had la 
been on a bill YR to en but the doQine of that 

| caſe 
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caſe was a ſufficient banden for the opinion of the court 
in the preſent, and had been recognized in a ſubſequent caſe 


by each of the judges of this court, © That to give ſuch a 
« bill is, as it were, an | afſignment of ſo much property, 

te which becomes money had and received, to the uſe of the 
* holder of the bill. Here the defendant, being a debtor to 
the houſe of Lewis and Potter, drew a bill, which he deli- 
vered to them, and drew it in terms Which bool not be prov- 
ed in a formal manner : He was not only privy to the tranf- 
action, but the very negociator of it; and by drawing it, he 


put bimſelf in a ſituation to pay, what he was in conſuience 


bound to pay ; therefore it was an appropriation of ſo much 


money to be paid to the perſon who ſhould become the hold- 
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er of the bill. 
In the next caſe, the firſt count ſtated the Bill of Exchange 
to be drawn by Livefay and Co. on the defendants, in favour 


of Lawrence Aſhwarth, who was alfo a fictitious perſon, and 
by him indorfed to the plaintiffs. The ſecond count ſtated 


the bill to be payable to the bearer ; the third payable to the 
order of the drawers, and indorſed by them to the plaintiffs ; ; 


then followed the money counts, 


Ax attempt was made on behalf of the defendants, to diſ- 
tinguiſh this caſe from the former, becauſe the re was no evi- 
dence that in point of fact they received any value for the bill, 
and that therefore they could not be liable on the money 
counts : But the court ſaid, that the acceptance of the defen- 


dants was alone evidence that they had received value from 


the drawers, and that on the demurrer to evidence, the court 
might draw the ſame inference which would have been drawn 
by the jury. Three of the court alſo #hought, that the plain- 
tiffs might recover on the ſecond count, which ſtated the bill 
as drawn payable to bearer. 

Tux next caſe againſt the acceptor habing alſo a count in 
which the bill was ſtated to be drawn payable to bearer, and 


the court being of opinion that it was decided by the laſt, 
gave judgment for the plaintiff without hearing any argu- 


ment, and added, they underſtood it had been agreed to turn 
it into the ſhape of a ſpecial verdit, that it might be carried 


up to the Houſe of Lords. „ 


AND OF THE in en, &e. 


Or the authority of theſe tw o laſt caſes 3 the ac- 


ceptor in the King's Bench, was decided the caſe againſt the 
drawer in the Common Plans, the circumſtances of which 
are ſtated at full length in the laſt chapter, judgment being 
given for the plaintiff on the count which ſtated the bill as 
being drawn payable to bearer. 

Tre cafe of Minet and Gibfon has been argued before hs | 
Houfe of Lords, and now waits the opinion of the judges.— 
The circumſtances ſtated in the ſpecial verdict are theſe : 

LivesAy and Co. made a certain inſtrument in writing, 
directed to the defendants, requiring them, three months af- 
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313. 


ter date, to pay to J. White, or order, 52 fl. 58.; Liveſay. 


and Co. knew, at the time of making i it, that noſuch perſon 


 exifted as J. White, mentioned in the bill; an indorſement 
in writing was afterwards made by 1 and Co. purport- 


ing to be the indorſement of J. White, and requiring the 
contents of the bill to be paid to Liveſay and Co. or their or- 
der: Liveſay and Co. afterwards indorſed (by A. Goodrich, 

by procuration of Livefay and Co.) to the plaintiffs for a 


full and valuable conſideration, when the plaintiffs became the 


holder of the bill; the defendants afterwards accepted, with 
the full knowledge that no ſuch perſon as J. White, men- 


tioned in the bill, exiſted, and that the name of J. White, ſo - | 
indorſed thereon, was not in the hand-writing of any perſon. 


of that name. The defendants at the time of making and 
accepting the bill had not, nor had they at any time ſince, 


any money, goods, or effects, of or belonging to Liveſay 
and Co. or of the plaintiffs, in their hands. 


Brs1Dx the money counts, the declaration contained ſeven 


ſpecial counts on the bill. The firſt ſtated that Liveſay and 
Co. made a Bill of Exchange, directed to the defendants, re- 


quiring them, three months after date, to pay 721k. gs. to 
John White, or order; Liveſay and Co. well knowing that 


no ſuch perſon as J. White exiſted ; on which bill an indorſe- 


ment was made, purporting to be the indorſement of J. 
White named in the bill, requiring the contents to be paid to 


Liveſay and Co. or order ; that Liveſay and Co. (by one Ab- 
ſolom Goodrich, by procuration of Liveſay and Co.) in- 
L 
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dorſed to. the plaintiffs ; and that the defendants acceptedit, 


knowing that no ſuch perſon as J. White exiſted, and that 


the name of * White ſo indorſed Was not the men 


of any perſon by that name. 

THe ſecond count, after ſtating the 1 of the bill as 
in the firſt, proceeded thus; Liveſay and Co. knowing that ]. 
White was not a perſon dealing with, or known to Liveſay 


and Co. and uſing the name of J. White on the bill as a nomi- 


nal perſon only, and intending not to deliver the ſame to him, 
or to procure the ſame to be actua ly indorſed by him; on 
which bill a certain indorſement was ma de, requiring the 


payment to be made to Liveſay and Co.; and that Liveſay 


and Co. indorſed to the plaintiffs, without having delivered 


the bill to J. White, and without any pong! indorſement 0 9 


aſſignment of the bill by White. 

Tux third count ſtated, that the bill was made payable to 
themſelves, Liveſay and Co. by the! name and deſcription of 
J. White. 

Tur fourth treated it as a common bill, payable to 
J. White, or order, and ſtated that J. White indorſed it to 
the plaintiffs. 

Tux fifth as payable to bearer; and that the . were 
the bearers. | 

THe fixth payable to ]. White, or order; with an aver- 
ment that, when the bill was made, there was no ſuch perſon 
* White, the ſuppoſed payee, but that the name was 
merely fictitious; by reaſon whereof the ſum mentioned in 


the bill became and was payable ſo the bearer thereof, ac- 
cording to the effet and m. aning of the bill; averring alſo, 


that the plaintiffs were the bearcrs and p oprietors thereof. 
Tae ſeventh count ated, that there was a partnerſhip, or 
houſe, of certain perſons uſing trade, as well in the name and 
firm of Liveſay and Co. as in the name and firm of J. White; 
that the Iaſt-mentioned perſons. made a certain other bill, (the 
hand of one of them on their joint account, and in their co- 
partnerſhip name and firm of Liveſay and Co. being thereto 
ſubſcribed) and directed it to the defendants, requiring them, 


three months after date, to pay to the ſaid laſt mentioned 


n, 


. & 
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copartners, by the name of J. White, or order, /a il. 58, ; and 


that the ſaid-laſt-mentioned copartners afterwards, by a 
certain indorſement in writing; appointed the contents to be 


paid to the plaintiffs, * delivered the bill, ſo indorſed, to 


them. 


ONE obſervation cntupklly palin ieſelf tothe mind on the 


inf pection of this record: The two firſt counts ſtate in ſub- 
ſtance all the circumſtances found by the ſpecial verdiQ, yet 
judgment was given for the plaintiffs; not 6n one of theſe, but 


on the fifth count, which ſtates the bill as payable to bearer: _ 


It appears ſingular, that a court of juſtice ſhould decide; that 
a man ſhould have a right to recover on a general count; 
ſupported by ſpecial circumſtances given in evidence, and 
that theſe yery circumſtances, when ſtated ſpecially on the 
record, ſhould not be conſidered as ſufficient to ſuſtain the ac- 


tion. Alt ſeems impoſſible to account for this apparent incon- 


ſiſteney in any other way than by advert ing to the declaration 


in the caſe of Vere and Lewis, and the judgment given upon 


it; in that, there is no count which ſtates the circumſtances 
ſpecially ; but the court being of opinion that the plaintiff 
was entitled to recover, thought the count which ſtated: the 
bill as payable to bearer, was a ſufficient foundation for their 


judgment ; and a like count appearing in the caſe of Minet 


and Gibſon, they gave judgment on that, without adverting 


to the two counts, which ſtated the ſpecial circumſtances of 


the caſe. 

THis inconſiſtency being pointed out by the comb fo 
the plaintiff in error, in the Houſe of Lords, as one ground 
of impeaching the judgment of the court below, it was ob- 
ſerved in anſwer, that there being in fact but one cauſe of ac- 
tion, the plaintiff could have judgment only on one count, 
and conſequently judgment was neceſſarily entered for the 
defendant on all the reſt ; and if upon the whole record there 


appeared a ſufficient 2 of action, but the judgment was 
entered on tlie wrong unt, the court of error r would rec- 


tify it. _ 1 


IND ENDENT LY of the rule _ requires the proof of 
the hand-writing of the firſt indorſor, one preliminary objec⸗ | 
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tion bas heen made to the holder's right of recovery in any 


form af action againſt the drawer or acceptor : The very ad 
If jndorfing on a bill, a name which belongs to nobody, is, 


at i5-aig, in itſelf a felony ; it has a general tendency to de- 
fraud, though the fraud be pointed againft no particular 
individual; and in all the caſes which have ariſen has actu- 


ally defrauded the holder of the bill, by impoſing on him 


the jdea of a ſecurity which does not exift. The a& too, of 
ſending the bill into circulation with a fiQitious name on it, 
it is ſaid, js a felony in him who is privy to the tranſaQion. 
Wr xx each or either of theſe acts be in reality a fe- 
Jony, admits of conſiderable doubt, and is one point on which 
the gpinion of the judges is required by the Houſe of Lords. 
Should that opinion be given in the affirmative, the advo- 
cates on the part of the defendant to the action inſiſted, that 
the holder of the bill could not recover againſt e ther the drawer 


or the acceptor, becauſe he could not make title, through 


the medium of a felony in another; a felony eontaminates a 


tranfaction, and the civil remedy is completely merged in it 


by the policy of the law, to prevent, as much as poſſible, 


crimes from going unpuniſhed.. The caſe of Peacock and 


Rhodes, they faid, could not be cited in oppoſition to this 
doctrine; for in that caſe the bill having been regularly in- 
dorſed by the payee, and having, though after having been 
ſtolen, come to the hands of the plaintiff for a good cunſide- 
ration, he was only under the neceſſity of proving the hand- 


writing of the firſt indorfor, and was bound to make no part 


of his title through the perſon who ſtole the bill: but here the 


plaintiff deriving his title through the indorſement, which 


waz a forgery, was neceſſarily barred of his action. To this 


it was ariſwered, that this propoſition with reſpe& to the ef- 
fect of the felony was not true to ſuch an extent; it was true, 


indeed, that a civil action could not be maintained, where the 


cauſe of action was grounded wholly on an act of felony ; as 


if one ſtole a horſe or money, the owner could not maintain 
trover, or money had and received againſt him, becauſe the 


civil remedy was merged i in the felony : if the horſe came in- 
to the hands of another perfon, under circumſtances which 
would 


4 mn Lud * 
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would not amount toa change of property, the Grighrid! owher 
might recover him from that perſon ; though therefore the 
felony might be an atifwer to a Action againft eltHer the 
drawer or acceptor, where it appeared the defendant was 
guilty of the felony, yet that would not prechide the plaintiff 
from recovering Jp Gs other, ons he moor appear to be 


guilty. w 
THE advocates on th other fide of the PONY tt the 


Houſe of Lords, profeſſing not to impeach the judgtnent of 
the Common Pleas, in the cafe of Collins and Emmett, i in 
which the defendam was perfeQty innocent of the fu poſed 
felony, were ſatisfied to maintain , that where the 7901 0 of the 
felony cout be folg on due aelen daft, that Was a bar to 2 
civil action. | 9 
1 this kind, ir appreicnded ths wle. 
ever in fact makes the fictitious indorfement, both the awer 
and acceptor mult in general be guilty of publiſhing the bilf 


with/that indovſemerit on it,-knowfng/it to be fetitichs. 


In ſuch à caſe, whether this amounts to a felony, 18. cr 


| any a preliminary queſtion; for though independeritly of 


that queſtion, the plaintiff might he entitled to recover „yet 


if in fact, it ſnall be decided to be felony, he muſt nec tar 


be precluded from his action, becauſe if he were fo recover 
at all, he muſt recover againſt the felon himfelf, 
Bur it may happen that the aceeptoy may not know that 


the bill he accepts, 1 Is attended oy b eireumſtance Kent 


vhere ethe bitt is brought him for aceeptaties by a thief Pere 


ſon, either before the indorſement'is- made or after wArds, 


vithout intim ition of the payee's being ficitious: The 
drawer too, even in c caſes; may de ſo fat unaffcecked 


with the felony, that he may not be guilty of publiffiſng the 
bill rj ch a falſe indorſement on it, knowing it to be kale for 
it may be carried out of his hands before the indbrfement i is 
niade: and in ſome cafes, as in that of Collins and Emett, the 


perſon appearing as the dra wer may hed Pere ori, of a 
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Ix any oftheſe caſes therefore, i in which the defendant may 
appeart to have ated without knowledge of the cireumſtances, 


the queſtion of felony, cannot be conſidered as preliminary to 


the deciſſon on the plaintiff's right of action: If the adherence 


to the rule which requires proof of the hand. writing of the 


firſt ingorſor, be ſo rigid, that the plaintiff can in no form of 


action recover without it, "that i is, of itſelf ſufficient without 


the intervention of the falony.+ If an action in any form can 
be ſuſtained, in which that rule may be diſpenſed with, then 


it is not through the felony that the plaintiff derives his title, 
and conſequently he anne be affected by the 1 of an 


queſtion. 
Ir this reaſoning be well funded, it follows that lar 


that deciſion may be, the general queſtion is ſtill open to dif- 


cuſſion ; if in the athrmative, then in thoſe caſes only where 
the defendant is Me en, if in the: negative, then in all 
caſes. a 1 fi fun 


IN eren ofthe judgdient an the fthcounty(which ſtates 


that it in ſtating an agreement or: a deed:in pleading, it is ſuſh- 
cient! to ſtate the legal operptioniaf it, thdugh there might be 
a verbal \ variance between that and the ihftrutnent: itſelF : as 
where : a leaſe is made jointiy by B. tenant; forlife of C. and 
this may be ſtated as the laaſe of tenant. for dife, and the con- 
firmation of him i in remainder or reverſion; that being then 


the legal operation ofthe-deed; and, for the fame reaſon, af. 


ter the death of C. it may be ſtated as the leaſe of the perſon 
in remainder or reverſion; and the confirmation of Bi 


80 here, i it was ſaid, thaugh the bill appeared on the face 


of i it, to be payable to order yet as nobody exiſted who could 


give ſuch order, the engagement muſt be to pay the bill, 
which Was, in effect, to render it payable to the bearer. 


Ir, however, recourſe muſt be had tothe intention of the 


parties, it would ſeem that it is only in the caſe of a blank. 
indorſement i in the name of the fiQitions | payee, that the bill 


muſt be conſidered as in effect payable to bearer; where the 


indorſement i is ſpecial, as it was in the preſent Wy the inten- 


tien to be attributed to the parties is, that it ſhould be pay- 
| | aye 


as being.drawn. payable to bearer, it had been urged 


e 


— 


AND OF THE D'EFENCE, &c. 


able to the order of him to whoſe order it is made payable by 
the fictitious indorſement, and then the third count would 
have been better adapted to e the e than the 
fifth. . 
Bur it was objected that this argument was not 5 
to the preſent caſe ; for though it muſt be admitted that a 
deed muſt be ſtated according to its legal operation ; yet 
that operation muſt appear on the face of the deed itſelf, - 
without any collateral circumſtances to explain i it, contrary to 

the evident meaning of the words. 

Wir n reſpect to the joint leaſe of tenant for life, and him 
in remainder or reverſion, if the ſeveral intereſts which they 
had in the land did not appear in the deed, yet the operative 
words of the leaſe were not of that fixed and determinate 
meaning that they could not admit of a different conſtruction, 
if collateral circumſtances required it, in order to give them 
effect: But the words © payable to order? and payable to 
beare:?? were ſo p:culiarly appropriated to the diſtin& ſpecies 
of bills in which they were reſpectively uſed, that the one 
could by no poſſibility be conſtrued to mean the other, 

As ri ſtronger objection to the judgment's being ſup- 
ported on this count, ariſes from a queſtion put to the e coun- | 
ſel by the Lord Chancellor,“ whether an action could be 
© maintained on this bill againſt an indorſor?ꝰ That an ac- 
tion-may be maintained againſt an indorſor of ſuch a bill can 
admit of no doubt: It is from the frame of it payable to or- 
der, and transferable by indo ſement; and in an action againſt 
an indorſor, no queſtion could atiſe about- the fitious 
payee, becauſe, 4s will be ſeen hereafter, in that action 
the plaintiff derives no part of his title, through any of 
the parties to the bill who precede the defendant: But a 
bill payable to + bearer, being transferable by delivery, can- 
not regularly be indorſed; and it ſeems, from the queſtion, 
to have been ſuppoſed that no action could be maintained 
againſt the indocſot; though no doubt was entertained but 
that it might, even when it was held that a bill payable to 


bearer could not be ſubject of an action hy the indorſee, againſt 


the acceptor or drawer. If, therefore, the judgment were 
n 
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armed on this count, it would follow that the ſame 2afiria- 


ment muſt, in one caſe, be conſidered as a bill payable to 


bearer, and in another as a bill payable to order, both of 


which it cannot be: But the diffioulty ſuggeſted with reſpe& 


to the period when the bi'l ſhall be ſaid to ceaſe to operate 
as payable to bearer, and aſſume the character of a bill pay- 


able to order, admits of an eaſy ſolution; As againſt the 


drawer and acceptor it operates as the one; as againſt the in- 
dorſor, it operates as the other. 


So general ſeems to be the opinion that there 1 to be 


a ſtri& adherence to the rule which has given riſe to this 
queſtion, that the count which ſtates the bill in its own terms 
appears to have been abandoned on all ſides ; The plaintiff's 
counſel in the caſe of Tatlock and Harris abandoned it; the 
advccates on the ſame fide in the Houſe of Lords abandon- 
ed it: The Court of King's Bench profeſſed, that on it their 
opinion did not proceed ; and the Lord Chancellor in his ad- 
dreſs to the Houſe on the ſubje& of the queſtions to be re- 
ferred for the opinion of the judges, ſeemed to think it could 
not be ſupported by the ſpecial verdict. 

Ox general objection was made to all thoſe « counts which 


were founded on the bill itſelf: It is only i in favour of the 


euſtom of merchants that the practice is founded of declar- 


| ing on thoſe inſtruments as ſpecialties ; and if ſuch a bill was 


not within the quſtom of merchants, then the plaintiff could 
not recover on thoſe counts; That ſuch a bill was not with- 
in the cuſtom of merchants, it was argued, appeared from 


this, that in no book on the ſubject was there to be found any 
alluſion to a bill of this kind; the uſage had provided, and 


the law had acknowledged two forts of bills, which were ſuf- 
ficient to anſwer every purpoſe of trade, where the parties 


had no ſiniſter view z if it was wiſhed to facilitate the circula- 


tion of the bill, it might be made payable to bearer ; if to eon- 
fine it within certain limits, it might be made payable to 
order; but this was a new invention to enable men to raiſe 


money by a fraud, andit could not be prete d, that this 


was within the cuſtom of merchants. 
Fo this it was m_— that the cuſtom of merchants is 
not 
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merchants at this day, was eſtabliſhed ; it was not without 
conſiderable ſtruggles that bills, payable to bearer, obtained 
the ſame privileges as thoſe payable to order: new facts laid 
the foundation of new rules ; and unleſs the deciſion on the 
queſtion of felony could preclude all further diſcuſſion, there 
could be no inconvenience in its being determined now for 


the firſt time, that where a bill was drawn in the name of a 
fictitious payee, and accepted, the drawer and acceptor 
ſhould, by the cuſtom of merchants, be anſwerable for the 


money to a holder by a fair conſideration. 
Tnar ſuch a holder, in ſubſtantial juſtice, ought to reco- 


ver againſt either the drawer or the acceptor, there oan be no 
doubt: He has parted with his property, on the faith of their 
. ſecurity; and it is not very gracious in them to tell him, that 


becauſe, by their contrivance perhaps, he has one ſecurity 


leſs than he ſuppoſed, he hall u not Fave the advange of e 
which really exiſt. 
vu ei is the ſubſtanee of the arguments on both ſides of this 


important cauſe, and as far I can recolleQ, the points 880 
poſed for the opinion of the judges are theſes 
Finns r, whether the publication of the bill by the defend- 


ant with the fititious indorſemen*+ : amounts to a felony: 2 


| $8CONDLY, if that be not a felony, whether the facts found 
by the ſpecial verdi&, ſupport the judgment an the county 
which ſtates the bill as payable to bearer? 


THIRDLY, if judgment on that count cannot be nnd 


whether it can be ſupported by any other count founded on 


the bill as a ſpecialty? 

FovrTHLY, Whether on any of the other counts. whiah 
ſtate all the particular circumſtances of the caſe, the plaintiff 
be entitled to recover ? 

IT was alſo ſuggeſted by the Lord Da that if on 
the firſt point, the opinion of the Judges ſhould be in 1 
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not to be confined to thoſe particulars which are to be found | 
in any meroantile book; nor is the novelty of the thing a 
ſufficient reaſon to reject it; it had not been all at once, 
that every thing which makes a part of the law and cuſtom of 
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& of the defendant in error, and on the others againſt him, ano- 
| ther queſtion might Kill be conſidered, whether, when the 


defendant to the action was privy to the fraud, the plaintiff 
might not recover in an action of deceipt ? 

IN an action by an indorſee againſt an indorſor, it is not 
neceſſary to prove either the hand of the drawer or of the ac- 
geptor, or of any indorſor before hini againſt whom the ac- 
tion is brought; for by his indorſement, he virtually under- 
lakes to every ſubſequent holder, that the names of the draw- 
er, acceptor, and previous indorfors, are really in the hand- 
writing of thoſe to whom they reſpectively purport to belong. 
Tux ſame diligence alſo with reſpect to the drawee, and 


the ſame notice to the defendant as indorſce, muſt be prov- 


cd in this action, as in that againſt the drawer, every indor- 
ſor. being with refpe& to ſubſequent indorſees or holders a 
new drawer. But proof of a demand from the drawer, and 
notice of non-payment by him, is not neceſſary. 

Wk the action is by an indorſor who r paid the mo- 
ney, proof muſt be given of the payment. | 

I an action by the drawer againſt the acceptor, it is neceſ- 
Gary to prove the hand- writing of the latter; demand of pay- 
ment from him, and refuſal, the return of the bill, and pay- 
ment by the plaintiff; but it does not appear neceſſary to 
prove, that the acceptor had in his hands, effects of the 
dtawier; his acceptance is preſumption that he had, and if He 
had net, the proof mult lie upon himſelf, - = 

IN an action on the gaſe by the acceptor aga inſt the drawer, 

the plaintiff muſt prove, the hand- writing of the defendant, 
and payment of the muney by himſelf, or ſomething equiv; 
ent to that, ſuch as his being in prifon in execution. 

I does not ſeem elear, whether, in the caſe ofa ſimple ac- 
ceptance, the acceptor in this action muſt not be put to the 


proof that he had no effects of the drawer i in his hands, either 


at thetime of the acceptance, or at the payment of the bill ; 
but the preſumption of law, being that he had effects, it 
would therefore ſeem that the proof of the contrary lies on 


Ix the caſe however of an acceptance or payment under 


proveſ 
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proteſt, there can be no doubt, but the proteſt i 18 ſufficient 
preſumptiye evidence of no effects at the time when the pro- 
teſt was made; if therefore it was made on payment, it is 

certainly preſumptive evidenes of no effects, and it lies on 
the drawer to ſhew the contrary: but if proteſt was only at 
the time of acceptance, it is natural to "preſume that at the 
time of payment the acceptor had =; and the proof that 
he had not muſt lie on him. 


2M 
Is actions againit.the drawer or e the — 18 a 


gabe evidence that the bill is not paid; and the me 
production of the proteſt i is . uſficient; it is not 'neceſlary to 
prove either the writing of the notary, or to give any account 
how the plaintiff had the proteſt; for that would be deſtruo - 
tive to public commerce, and throw too great a difficulty cn, 
tranſactions of this kind: and bey ond ſeas, it is ſaid, that it 
is ſufficient to ſhew the court the proteſt without producing 

the bill itſelf, but here in general the bill itſelf muſt be ſhewn, 


re 2 L. E. 


as well as the proteſt, becauſe the whole declaration muſt be C. l. 2. oy 


proved, which cannot be without giving the bill in evidence. 


Bur in an action againſt the drawer of a bill which was Hart x 


loſt, it was held by Holt, C. J. [that proof of the defendant's 's m_ 
having owned that he had made the bill was ſuffcient. 
Wir x reſpect ta a Promiſſory Note, the ſame rules, of 
| what i is neqeſTary to be proved, apply, as in a Bill of Ex- 
change; the maker being in the place of the acceptor; the 
payee; after ind orſement, in that of the drawer; and the in- 
dorſors and in dorſees the ſame in ac. 
Ix general direct proof is required of the ſignature; of thoſs 
parties whoſe indorſement muſt be proved: But with reſpe& 
to the party himſelf againſt whom the action is brought, proof 
of other circumſtances may be ſuſficient to ſupply the place of 


nà⁊citual proof of his ſignature; particularly, confeſſion. Thus 


where the defendant was ſued as indorſor of a note, and it 
was proved, that a perſon to whom application had been 
made to diſeount it, ſent it to the defendant, who looked 
on it, and ſaid it was his hand, and that the note, which 
had ſome months to run, would be paid when due; the 


Eee png would not permit the defendant to- how for- L. Hard. 
| | gery, . 
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gery, by ſimilitude of hands, beeaufe that would tend to de- 
{troy all negoeiation of Bills and Notes. But he feemed in- 
clined to haye admitted actual proof of forgery, if the defend- 
ant eould have given it, but this he was unable to do, and the 


plaintiff had a verdic. 
80, where a letter was produced under the A 8 


| hand, in which he wrote to a friend that he had received a 


Bill of Exchange from the drawer on the aceeptor, bearing 
date ſuch a day, and payable to him or order fix monthy after 
date, and in all thefe circumſtances the bill agreed with the 


letter, though no far was mentioned in the fetter; this was 


thought ſufficient evidence that the defendant had had the 


bit in queſtion in his poſſeſſion; and to ſhew that he had in- 


85 
pang 
oct. 436. 
Hemmings 
v. Robin- 
- ſon, 


aym.175. 
. Car- 
k v., 

icke ry. 


20 


0" 


dorſed it over, it was proved that he had ſa id hs had come to 


town to. haſten the trial of a cauſe brought againſt him on an 


indorfement he had made on a Bift of Exchange, atid that ir 
fact he had brought down this very eauf by proviſo. | 
Bor where in an action againft any one party, proof of 
the fignature of another is neceſfary to ſupport the action 


againſt the defendant; that proof muſt be direct, confeſſion 


of the party whoſe ſignature it putports to be, will not be 


ſuſficient exidence. Thus in an action againſt the dra wer or 


aeceptor of à bill, or maker of a note, a confeſſion of 
an indorſor that he indorſed the bill or neben wil den be pb . 


Per. proof of the indorfemient. 


Bev y where: an action was brought 3 mn, on 2 joint 


; and ſeyeral Promiſſory Note, ſigned by him and others, 


proof of payment hy one of the others, of intereſt and part 
of the prineipal within fix years before the action brought, 
will be ſufficient to bind the defendant 1 . the caſe ou 


of the ſtatute as to him, N . 
WHERE & bill is ad, or a bill or note is Waren or 


; indorſed by one of two or morę partners, on the partnerſhip 


account, proof of the ſignature of the partner accepting, 
drawing or indorſing is ſuſfigjent to bind all the reſt. 

HERE aſervant has ageneral authority, to draw, accept, 
Wen 12-4 bills or notes, ptoof of his ſignature is ſufficient 


againſt the maſter ; but his authority maſt be — 
SUBSE» 
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| SUBSEQUENT aſſent, it would ſeem, i is evidence of au- 
thority. 
ACN ERALcuſtom of the ſervant's ſignature, and payment 
by the maſter, is ſufficient proof of a general authority; and 


a general authority will continue to bind the maſter till its 
determination be generally known. Therefore if a ſervant, 


having authority, draw a Bill of Exchange in a ſhort time 


after he is diſmiſſed, that the world cannot take notice 9f his 
being out of ſervice; or if he were a long time out of ſervice, 


but that kept fo ſecret, that the world could not take notice, 


of it, the bill in thoſe caſes will bind the maſter. 


WHERE notice is to be given by the poſt, it would ſeem - 
that proof of putting the letter into the poſt js ſufficient, that® 1 Barnard. 


being in general all that is in the plaintiff's 1 15 to prove, 
though this in one place is denied. 

WHERE the defendant ſuffers judgment by default, and the 
plaintiff execntes a writ of enquiry ; it is ſufficient for the lat- 
ter to produce the note or bill without any proof of the defend- 


ant's hand: This was determined ſo long ago as the 14th 


Geo. II. in a caſe in the King's Bench, where the plaintiff 


having offered co/lateral evidence to prove the defendant's 
hand, the court not only held that this was ſufficient, but _ 


ſaid, that the note being ſet out in the declaration, was ad- 
mitted by the default, and that the only uſe of producing it 
was, to ſee whether any money was indorſed on it as paid. 

NoTwirTHST ANDING this, about four years afterwards. 
the court of Common Pleas gave a different deciſion, hold- 
ing not only that the note ought to have been produced, but 
both the note and indorſement proved. 
AND they gave the ſame decifion in a caſe which occur- 
red ſoon after. | 

Lone ſubſequent to this, the ſame court is, in one e book, 
reported to have given a fimilar opinion on the authority of 
the two laſt caſes. 

It appeared that the declaration contained two counts; one 
on a note of hand, and another for money expended ; the de- 


fendant pleaded a ſet- off; the plaintiff replied, and denied the 


fet- off, and for want of rejoinder, f ſigned judgment: The 
note 
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note was produced on the execution of the writ of inquiry, 
but not proved; and thy defe dant offered to confeſs da- 
mages on being allowed a month's time to pay the debt and 
coſts ; this was not gragted, bot the jury Mund the value of 
the note. 
THis cafe coming be! ore (5g rent, "Hey Chief Joſtice : 


De Grey, i is reported to have expreſſed himſelf thus. Da- 


mages muſt be either proved or admitted, 'The preſent caſe 
docs neither; for the ſet-off confelles only general damages 
on both counts. The note therefore ought to have been 
proved. But the contefſion of the defendant's attorney 
makes this caſe particular in its circumſtances, and on that 
ground only I am for diſcharging the rule ſor ſetting aſide the 
inquiry. The reſt of the court agreed. 

Bur in another report of the ſame caſe, the opinion of the 
court 1s repreſcnted in very different terms; it is ſaid they 
were ot opinion the j jury had done right; the plea of ſet- 
off amounted to an acknowledgment of a debt, and the clerk 
to the defendant's attorney had offered, in the hearing of the 
jury, to confeſs damages. And Gould added, on a judgment 
by default in an action on a Promiſſory Note, or a Bill of 
Exchange, the ſum due on it is admitted, and needs not to 
be proved on the execution of a writ of inquiry. 

Bur this point is clearly, decided by a late eaſe in the 
King's Bench. It was an action againſt the acceptor ; he 


P. 29-G-3- ſuffered judgment by default, the plaintiff produced a bill in 


Green v. 
Hearne. 


the ſame terms as that ſtated in the declaration, but it did not 
appear to have been accepted; and no other evidence was 
produced. It having been objeQed that the bill produced 
did not correſpond with that mentioned in the declaration, 
the court obſerved that it might have been accepted, though 
not in writing ; and that, by ſuffering judgment to go by 
default, the defendant had admitted the cauſe of ation to the 
amount of the bill, becauſe that was ſet out on the record, 
and the only reaſon for producing it to the jury on executing 


| the writ of i inquiry, was to ſee whether or not any l it 
had been paid. 2 25 


= F ? * 
3 
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AND in a caſe before this, it had been held that it was not 
even neceſſary to produce the note or bill; for that if the de- 
fendant had paid part of it, he might heve pleaded 19 but 
he had let judgment go for the whole. | 

AND now, on ſuch judgment, a writ of inquiry is not ne- 
ceſſary, for the court on application by the plaintiff will, if 
no good reaſon ſhewn to the contrary, refer it to the proper 
officer to aſcertain the damages and coſts, and calculate the 
intereſt, 19 
Bxs ip the different ſubjects of ace which may be col- 

lected from the general principles laid down in the preceding 
cChapters, the med uſual are thoſe which ariſe either from the 
total want of conſideration, or from the illegality of the con- 
ſideration for which the bill or note was given. 


THE want of conſideration, it is evident, will be a ſuffci- 
ent defence to an action by one party againſt another, from 


whom he has immediateiy received the inſtrument ; for ac- 
cording to the general prineiples of law, no cuntra® can be 
ſupported without a conſideration, and accordingly it fre- 

quently occurs, that the defendant refts his eaſe on the cir- 


cumſtance of the hill or note having been given merely for 


accommodation. 

Bor where the plaintiff has in fact given a { confideration! 
to the perſon from whom he immediately received the inſtru- 
ment, any preceding party being ſued on it, cannot protect 
himſelf, by ſaying that he himſelf had no value of the party 
to whom he gave it; for by making himſelf a party to the 
inſtrument, he conteiiundd to its currency, and that circum-, 
ſtance was, perhaps, one reaſon that prevailed on the plain. 
tiff to part with his money: And that in this reſpect there is 
no difference, whether the perſon who actually gave a good 
conſideration, knew that the inſtrument was actually given. 
without one or not, appears evident from the caſes whieh 
have been cited on a former occafion. 

WHERE a conſideration is illegal, that as between the par- 
ties to the tranſaction 1 is a ſuſFci2nt reaſon to preclude the 
plaintiff from recovering, and it is immaterial, whether the 
1 conſideration be, by the plaintiff himſelf, made the 
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foundation ofhis ſuit, or ſet up by way of anſwer by the de- 
fendant; and therefore the defendant may ſhew that the note 
or bill on which he is ſued, was ou by him to the plaintiff 
for an illegal conſideration. 

WHERE the original tranſaction "Sr is not mecully 
bad, its illegality ariſing only from its being prohibited by a 
poſitive ſtatute, every thing donein conſequence of the pro- 
hibited act, will not, of courſe, be conſidered as void: Thus 


where two partners enter into illegal contracts with third 
| Perſons, and on a loſs falling on the partnerſhip, one of the 


partners takes upon himſelf to pay the whole loſs, he cannot 
recover againſt the other, his proportion of it. But if the 
other give him an eren authority, or do any act which 
amounts to an expre's authority, or even to a ſubſequent aſ- 
| ſent to pay his nn. of the loſs; this will be binding 


on him. 


Trvs, where one of two partners, concerned in a ſtock- 


jobbing tranſaQion, paid the ſum of 3000l. the amount of 
60. the loſs they had ſuſtained, and the other gave him a bond 


- conditioned for the payment of half that ſum, it was held that 
the obligee ſhould recover on this bond, becauſe it was a debt 
of honour which the obligor was in conſcience bound to pay, 
and this bond was not within the ſtatute, though ane from 
the loſers to the winners would have been. ſo. 

Tux ſame principle prevailed, and the authority of this 
caſe was recognized in another which occured very lately. 


* * Keeble and Hannay, with two other perfons, had engaged 


together, in illegal ſpeculations in the ſtocks, and having in- 
curred conſiderable loſſes, on the 8th of January, 1774, came 


to a ſettlement with Portis their broker, who had paid all the 


differences. On that occaſion Keeble repuid to Portis the 
whole ſum advanced by him except 8111, which was part of 
Hannay's ſhare of the loſs, and for which Keeble drew a 


bill on Hannay i in favour of Portis, which Hannay accepted. 


This bill not being paid by Hannay when due, Portis brought 
an action on it againſt the executors of Keeble, andrecovered 
the amount, no defence being ſet up on account of the illegality 


pf the tranſaction. Keeble's executors afterwards braught 


an 
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an action againſt Hannay, to reimburſe themſelves the ſum 


recovered againſt them by Portis, the declaration being for 
money paid by the plaintiffs to the defendant's uſe, on which 


they obtained a verdi&, and the matter being agitated in 


court on a rule to ſet aſide the verdi&, that rule was dif- 
charged. HKenyon C. J. tamen dubitante. 8 


Wren the legality of a tranfaction is impeached, on ac- 


count of its being in contravention of a poſitive law of this 
country, there is a material diſtinction between the caſe, 
where both plaintiff and defendant refide in this country, and 
that where the plaintiff reſides abroad. In the latter caſe, 
though the plaintiff knew thatthedefendant intended to tranf- 
greſs the laws of this country, yet if the contract be com- 
plete, before theſe laws can attach, he ſhall recover on that 
contract. Thus, where the plaintiff who reſided in Dun- 
kirk, together with his partner, who was a native of that 
place, ſold and delivered a quantity of tea, for the price of 
which the action was brought, to the order of the defendant, 
knowing it was intended to be ſmuggled by him into Eng- 
land; but had no concern in the ſmuggling ſcheme itſelf, 


Hol man v. 
Johnſon. 


Cowp. 341. 15 


having ſold the tea to the defendant in the common and ordi- 


nary courſe of trade, with an intention of being paid in ready 
money, or in bills drawn perſonally on him in this country: 
here it was held that the intereſt of the vendor being totally 
at an end, and his contract complete by the delivery of the 


goods at Dunkirk, the plaintiff had been guilty of no viola- 


tion of the laws of this country, of which he was not bound 
to take notice, and therefore he had a right to recover. If 


indeed the plaintiff had engaged in the riſk of ſmuggling the 5m 


goods into England, he would then have been privy to the 
guilt of the defendant, and would not have been aſſiſted by 


the laws of that country, whoſe laws he had contributed to 


clude. 0 whe 
Bu T where the plaintiffs or ſome of them reſide in a place 
ſubjeQ to theerown of Great Britain, and thoſe of them ſo re- 
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ſhall be conſidered as affected by the knowledge of their part- 


ners, and ſhall not be aſſiſted by the courts in this country. 
WHAT is or is not a good conſideration it is not intended 
here to inquire, any farther than, as it is neceſſary to point 
out. a material diſtinction which the legiſlature has thought 
proper to eſtabliſh, with reſpe& to the effect which the i le- 
gality ſhall have, general, and in ſome particular caſes. 
Ix general no advantage can be taken of the illegality of the 


conſideration, but as between the perſons immediately con- 
cerned in the tranſaction; any fubſequent holder of the bill 


or note, by a fair conſideration, cannot be affected by it. 
Bur there are caſcs, in which it has been determined, 


that by the conſtruQtion of certain ſtatutes, the innocent in- 


dorſee ſhall not recoyer againſt the b of the bill, or 
drawer of the note. | 


By ſt. 9 Ann. c. 14. ſ.1, © All notes, bills, &c. where 
“the whole or any part of the conſideration, ſhall be for any 
* money or other valuable thing whatſoever, won by gam- 


ing or playing at cards, dice, tables, tennis, bowls, or other 
6 game or games whatſoever, or by betting on the ſides or 


Dn. hands of ſuch as do game at any of the games aforeſaid, 
* or for re-imburſing or re-paying any money knowingly lent + 


* or advanced for ſuch gaming or betting, or lent and ad- 


4 vanced at the time or place of ſuch play, to any perſon or 


Bowyer v. 


Bampton. 
Str. 1155. 


e perſons ſo gaming or betting as aforeſaid, or that ſhall, 


during ſuch play, ſo played, or bet, ſhall be utterly void, 
fruſtrate, and of no Me, to all intents and purpoſer whatſe- 


ArTxx this ſtatute, there decu rred a caſe in alia] it ap- 
peared, that the defendant had given to one Church, certain 


Promiſſory Notes for money knowingly advanced by him to- 
game with at dice ; that Church indorſed them to the plain- 


tiff for a valuable conſideration, who had no notice that any 
part of the money for which the notes were given had been 


lent for the purpoſe of gaming. After two arguments, the 
court were of opinion, that the true conſtruQion ofthe words 


4 ſhall be utterly void, &e. vas that no recovery — 
a 


1 OY * » mM 1 


© to the uſe of or in truſt for any creditor or creditors, or for 


the ſecurity ofthe payment of any debt or ſum of money 
6 


cc 
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had againſt the defendant on the note, even in the hands of 
an innocent indorſee. | 
By >, 12 Ann. ſt. 2. c. 16. f. 1. All bonds, cantrads, 
“ and aſſurances whatſoever,'made for payment of any prin- 


upon or for any uſury, whereupon or whereby there ſhall 
be reſerved or taken above the rate of five pounds: in the 
at hundred, ſhal be utterly void?” | 

Ox this iodine, and on the authority of the cate on hs ſta- 
tute of gaming, it has been determined that no action can be 
maintained by an innocent indorſee, againſt the acceptor of a 
bill given on an uſurious conſideration: The court were ot 
opinion that the words of the ſtatute were too ſtrong not to 
extend to this caſe, the word aſſurances being a general term, 


comprehending all kinds of ſecurities, notes and bills as well 


as bonds, and that the former caſe ſtood directly in the way. 


By ſt. 5 G. 2. c. 30. ſ. 11. Every bond, bill, note, 


contract or agreement, or other ſecurity whatſoever, made 


or given by any bankrupt, or by any other perſon, unto or 
T 
due from ſuch bankrupt at the time ofhis becoming bank- 
rupt, or any part thereof, between the time of his becom- 
ing bankrupt, and ſuch bankrupt's diſcharge, as a conſide- 
* ration, or to the intent to perſuade him, her, or them, to 
* conſent to or ſign any ſuch allowance or certificate, ſhall 


cc 


cc 
40 
% recoverable; and the party ſued on ſuch bond, bill, note, 
contract or agreement, ſhall and may plead the general 
* iſſue, and give this act _ oo Ipecial matter in evi- 
66 dence. 72 ory: 

THxRE can be no dude 0. om eee of he welds 
of this ſtatute with thoſe of the two preceding ones, that the 
ſame determination would be given againſt an innocent in- 


dorſee in this caſe as in the two former: But in none of the 


ceeaſes is he altogether without remedy, for he may ſue the in- 
| Parſer on his indorſement, becauſe as between them it is a 


be wholly void, and of no effect; and the monies thereby 
ſecured or agreed to be paid, ſhall not be recovered or 
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